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I. 

CONSOLIDATED    DRAFT    OF    THE    SUBWAY 
PROVISIONS  OF  1894,  AS  AMENDED  IN  1895. 


The  governor  shall  appoint,  with  the  advice  and  consent  sta^-  ^^^^^ 
of  the  executive   council,   two  discreet  persons,   who,   to-  l^'s^tol^xransit 
gether  with  the  commissioners  appointed  under  the  pro-  Commission,  ^^ 
visions  of  chapter  four  hundred  and  seventy-eight  of  the  members  of. 
acts  of  the  year  eighteen  hundred  and  ninety-three,  shall 
constitute   a  board  to  be  known  as  the   Boston  Transit 
Commission,  and  shall  hold  office  for  the  term  of  five  years 
from  the  date  of  the  passage  of  this  act.     Any  vacancy  ^T^y^^^^^ 
said  commission  shall  be  filled  by  the  mayor  of  said  city, 
subject  to  the  approval  of  the  board  of  aldermen,  as  in  the 
case  of  officers  in  charge  of  the  departments  in  said  city, 
or  by  the  governor  of  the  Commonwealth,  with  the  advice 
and  consent  of  the  executive   council,   according  as  said 
vacancy  occurs  among  the  members  originally  appointed 
by  the  mayor  of  said  city  or  by  the  governor,  respectively. 
Each  of  said  commissioners  shall  receive  an  annual  salary  „  , 

-'   Salary. 

of  five  thousand  dollars  or  such  other  sum  as  the   city 
council  shall  b}'  ordinance  provide. 

Said  commission  shall  organize  b}^  the  choice  of  a  chair-  stat.  i894, 
man,  and  may  from  time  to  time  choose  a  secretary  and  Sect.  "24. 

1  •  11  ^  cc  -j-j-j'j-i         Organization  of 

such  engineers,  clerks,  agents,  officers,  assistants  and  other  commission. 

employees,  not  of  their  number,  as  it  may  deem  necessary; 

may  determine  the  duties  and  compensation  of  such  em-  Duties  and 

ployees,  and  may  remove  the  same  at  pleasure ;  shall  at  all  of  TmXyees! 

times  keep   accurate   accounts   of   all   expenditures   made 

under  this  act,   and  shall  make  an  annual  report  of  its  Shaii  make  an- 

doings,  containing  an  abstract  of  said  accounts,  tO  the  city  city  council. 

council  of  Boston. 

Said  commission  may  construct  in  the  city  of  Boston  a  stat.  is9-i. 
subway    or    subways    of    sufficient    size    for    four    railway  Sect.  25. 
tracks,  with  approaches,   entrances,   sidings,   stations  and  ment  of  this 
connections  therefor,  and  for  the  running  of  railway  cars 

(5) 


6 


Stat.  1895, 
Chap.  440, 
Sects.  2,  3,  and 
6,  post.] 
Four-track 
subways  may 
be  constructed, 
etc. 


Public  ways 
may  be  dis- 
continued. 


Stat.  1894, 
Chap.  548, 
Sect.  26. 
Tunnel  may  be 
constructed  to 
East  Boston. 


Stat.  1894, 
Chap.  548, 
Sect.  27. 
[For  amend- 
ment of  this 
section,  see 
Stat.  1895, 
Chap.  440, 
Sects.  2,  3,  and 
6,  post.] 

Two-track  sub- 
ways may  be 
constructed 
through 
Boylston  st., 
through 
Columbus  ave., 
under  Beacon 
Hill. 


thereon,  through  and  under  Tremont  street  and  the  ad- 
joining mall  of  Boston  Common,  or  other  public  or  private 
lands  adjoining  or  near  said  street,  from  a  point  or  points 
within  one  thousand  feet  of  the  junction  of  Tremont  street 
and  Shawmut  avenue  to,  through,  and  under  Scollay 
square;  thence  through  and  under  Hanover  street  and 
Washington  street,  Cornhill,  Brattle  and  Washington 
streets  or  other  streets,  or  public  or  private  lands,  to  a 
point  or  points  on  Washington  street,  or  between  Scollay 
square  and  Causeway  street.  vSaid  commission  may  dis- 
continue as  public  ways  Travers  street  between  Canal 
street  and  Haverhill  street,  and  such  streets  or  portions  of 
streets  between  Eliot  street  and  the  Boston  and  Albany 
railroad  as  it  may  deem  necessary  for  said  subways  or  for 
entrances,  approaches  or  inclines  thereto. 

Said  commission  may  construct  a  tunnel  or  tunnels  of 
sufficient,  size  for  two  railway  tracks,  with  approaches, 
entrances,  sidings,  stations  and  connections  therefor,  and 
for  the  running  of  railway  cars  therein,  from  a  point  on  or 
near  ScoUa}^  square  in  the  city  of  Boston,  where  a  suitable 
connection  may  be  made  with  the  subway  or  subways  pro- 
vided for  by  this  act,  to  a  point  on  or  near  Maverick 
square,  in  that  part  of  Boston  called  East  Boston,  where 
a  suitable  connection  with  surface  tracks  may  be  made. 

Said  commission  may  also  construct  subways,  to  be  used 
for  the  same  purposes  as  said  other  subways,  but  which 
may  be  made  of  sufficient  width  for  two  tracks  only,  as 
follows:  from  Tremont  street  through  and  under  Boylston 
street  and  the  adjoining  mall  of  Boston  Common,  or  other 
public  or  private  lands  adjoining  said  street,  to  a  point  on 
or  near  Boylston  street  where  a  suitable  connection  with 
surface  tracks  may  be  made;  from  Boylston  street  through 
and  under  Park  square  and  Columbus  avenue,  or  other 
lands  adjoining  said  square  and  avenue,  to  a  point  on  or 
near  Columbus  avenue,  where  a  suitable  connection  with 
surface  tracks  may  be  made,  and  from  Tremont  street 
through  and  under  Park  street  and  the  adjoining  mall  of 
Boston  Common,  Temple  street,  and  Staniford  street,  or 
other  public  or  private  lands  adjoining  said  streets,  to  a 
point  on  or  near  Staniford  street  or  Merrimac  square, 
where  suitable  connection  with  surface  tracks  may  be 
made. 


Nothine  contained  in  this  act  shall  be  construed  as  pre-  stat.  i89.5. 

.  .  Chap.  440, 

venting  the  said  commission  from  constructing  subways  Sect.  2. 
for  less  than  four  railway  tracks  in  any  portion  of  the  [Amending 

1    ^         1   .         ,  ",  -1  ....  ■       Stat.  1894, 

routes  denned  m  the  act  where  said  commission  deems  that  chap.  .543. 
the  construction  of  a  subway  or  subways  for  four  tracks  27.]   Less  than 

- .  .  ,  ...  four  tracks  may 

is  unnecessary  or  inexpedient ;  but  said  commission  is  au-  be  buiit  at  the 
thorized  to  make  suitable  provisions  for  the  future  en- 
largement of  any  subway  or  subways  so  as  to  accommodate  Two-track  sub- 
four  tracks  in  any  portion  of  said  routes,  and  to  make  such  ^ISgedTo^^ 
enlargement  when  said  commission  deems  it  expedient  so  °^^' 
to  do. 

Said  commission  shall  not  begin  the  work  of  construct-  stat.  i894, 
ing  any  of  said  subways  until  it  has  filed  in  the  office  of  Sect.  '28. 

.  ^         .  ^       .  -.-,  .-  No  work  to  be 

the  city  surveyor  01  said  city  a  plan  signed  by  said  com-  done  until  loca- 

1-1  ',.-.,  ...      tion  plan  of 

mission  showing  the  route  or  location  01  the  part  or  a  sub-  same  is  filed 

1   •    1       •  A  11  with  city 

way  which  it  proposes  to  construct.     Any  such  plan  so  surveyor. 
filed  may  be  altered  at  any  time  by  a  new  plan  signed  and 
filed  in  like  manner. 

Said  commission  mav  locate  and  construct  said  subways,  pta^-  if 94, 

-'     '  Chap.  548, 

tunnels,   approaches,   tracks,   sidings,   stations,   entrances,  ppQ^'J^g^d- 
and   connections   where   it   deems   best   within   the  limits  ^'^^^  °^  ^'^^^ 

section,  see 

aforesaid,  and  may  place  the  entrances  to  the  portions  of  stat.  i895, 
said   subways   and  tunnels   intended  for   one   railway,   at  Sect  3,  post.] 

■'  •'  Location  of  sub- 

points   along   the   aforesaid   routes   distinct   and   different  ^^^s,  etc.,  and 

^  °  entrances  at 

from  the  entrances  to  the  portions  intended  for  another  discretion  of 

^  commission. 

railway,  but  shall  not.  permanently  occupy  above  the  sur- 
face of  the  ground  for  any  purpose  any  part  of  said  Com-  Oniy  stairway 

shelters  to  be 

mon  except  so  much  of  the  Tremont  and  Boylston  street  above  surface  of 

--  -  p  ,  .  -  Common.. 

malls  as  may  be  necessary  tor  stairways  to  stations  and 
coverings  therefor;  shall  "not  between  Boylston  street  and 
Park  street,  occupy  or  disturb  any  part  of  the  surface  of  xremont° street 
Tremont  street  east  of  the  westerly  track  of  the  West  End'io"°,^'' "^'^"^ 

-^  turbed,  except. 

Street  Railway  Company  as  at  present  located;  and  shall ^tc 
so  conduct  the  work  of  construction  that  all  streets  and 
places  under  or  near  which  a  subway  is  constructed  shall  disturbed  be- 
be  open  for  traffic  between  eight  o'clock  in  the  forenoon  and  6  p.  m. 
and  six  o'clock  in  the  afternoon. 

No  portion  of  the  Common,  with  the  exception  of  the  chap.^440; 
malls  on  Boylston  and  Tremont  streets,  shall  be  perma-  flmending 
nently  occupied  above  the  surface  of  the  ground  for  any  chap.'^548! 
of  the  purposes  of  the  subway  except  so  far  as  necessary  and^lg^f'"'' 
for  the  suitable  ventilation  thereof,  and  no  portion  of  said 


malls  shall  be  permanently  occupied  above  the  surface  of 
the  ground  except  so  far  as  necessary  for  suitable  ventila- 
tion, and  for  shelter  and  other  accommodations  at  the 
station  entrances  and  exits.  In  constructing  the  subway 
under  the  Common  said  commission  shall  not  be  limited 
to  the  line  of  the  malls,  provided  that  additional  space  is 
necessary  or  expedient  in  order  to  secure  suitable  curves 

Extending  .       \  i  .,,, 

limits  under  the  q^^(^  stations  f or  the  subway,  and  a  suitable  loop  tor  turning 

Common  in  .      .  ,  ^   . ,   .        ^     ^ 

which  subway   cars,  uor  shall  said  commission  be  prohibited  from  dis- 

loops    and  r    rr\ 

curves  may  be  turbiug  thc  surf  acc  of  Tremout  street  east  oi  the  westerly 

built.  °  ,  .^  1  -,,7.. 

track  of  the  West  End  street  railway  except  between  Win- 
ter street  and  a  point  one  hundred  and  fifty  feet  northerly 
of  Boylston  street.  In  no  case  shall  the  subway  extend  un- 
der the  Common  more  than  sixty  feet  beyond  the  present 
limit  of  said  malls. 
Stat.  1894,  Said  commission  may,  for  the  purposes  of  this  act,  which 

sect^si.  '  it  is  required  or  authorized  to  carry  out,  use  public  ways 
ment^SThis  and  lauds  subject  to  the  limitations  herein  contained;  may 
Stet.°i895!  take  for  the  city  of  Boston,  by  purchase  or  otherwise  in 
slS^'s,  post.]  fee,  any  part  or  the  whole  of  the  property  bounded  by 
use  public ^ays  Haymarket     square,     Canal,     Causeway     and     Haverhill 

May  takl'Hay-  strccts,  and  any  other  lands,  including  the  buildings  there- 
market  Square  ,  .    ,  .  -  .      .  -,  r  ■  -1 

property,  B.  &  on,  which  said  commissiou  may  deem  necessary  tor  said 
purposes;  may  take  for  said  city,  by  purchase  or  otherwise, 
easements  or  estates  or  rights  in  lands,  including  the  right 
to  go  under  the  surface  thereof  or  through  or  under  build- 
ings or  parts  of  buildings  thereon;  and  any  such  taking  in 
fee  or  otherwise  may  be  made  whether  the  lands  taken 
or  otherwise  affected  are  held  under  or  by  title  derived 
under   eminent    domain,    or   otherwise.      A   taking   under 
this  section  of  an  easement  or  other  estate  or  right  in  a 
"  given  parcel  of  real  estate,  whether  such  parcel  consists 
'of  unimproved  land  or  of  land  and  buildings,   may  be 
confined  to  a  portion  or  section  of  such  parcel  fixed  by  . 
Takingsmay  be  horizontal  plaucs  of  division,  below  or  above,   or  at  the 
zontai'piaMs" of  surface  of  the  soil,  and  in  such  case  no  taking  need  be 
division.  made  of  upper  or  lower  portions  or  sections  except  of  such 

easements  therein  as  said  commission  may  deem  necessary. 
Stat.  1895,  '^}^Q  board  of  street  commissioners  of  the  city  of  Boston, 

Chap.  440,  ■' 

Sect.  5  with  the  approval  of  the  mayor  and  of  the  Boston  transit 

[Amending  ^  '^  -^ 

Stat.  1894,        commission,  may,  for  the  purpose  of  widening  Haverhill 
Sect.  31.]  and  Canal  streets,  take  or  lay  out  any  portion  of  the  land 


taken  by  purchase  or  otherwise  by  the  said  Boston  transit 
commission ;  and  so  far  as  the  widening  of  said  Haverhill  May  widen 

Haverhill  and 

and  Canal  street  is  not  rendered  necessary  m  consequence  Canals  sts.,  cost 

of  same  not  to 

of  the  construction  of  the  subway,  the  value  of  the  real  be  charged  to 

.  construction  of 

estate  so  taken  or  laid  out  by  said  board,  as  determined  by  subway. 
agreement  between  said  board  and  said  transit  commission, 
shall  be  considered  as  expended  for  street  widenings,  and 
not  as  part  of  the  cost  of  building  the  subways. 

Said  commission,  to  make  anv  taking  by  right  of  emi-  stat.  i894, 

.  .  Chap.  548, 

nent  domain,  shall  cause  to  be  recorded  m  the  registry  of  Sect.  32. 

Description  of 

deeds  for  the  countv  of  Suffolk  a  description  of  the  lands,  land  taken  by 

"^  .  .  .     eminent  domain 

easements,  estates  or  rights  to  be  taken,  as  certain  as  is  to  be  recorded. 
required  in  a  common  conveyance  of  land,  with  a  state- 
ment that  the  same  are  taken  under  the  authority  of  this 
act,  which  description  and  statement  shall  be  signed  by 
said  commission,  and  the  lands,  easements,  estates  or 
rights  described  in  said  description  shall  upon  such  record- 
ing be  taken  for,  and  shall  vest  in,  said  city. 

Said  commission  may  remove  the  buildings  from  any  stat.  i894, 
and  all  lands  taken  by  it,  and  may  sell  or  lease  for  im-sect^'33! 
provement  or  otherwise  any  part  of,  or  estate  or  interest  buiidi^gs'from 
in,  any  lands  or  rights  so  taken,  whenever  the  same  shall  May^sen  or' 

,  1  ..  ....  ..  .,  -ir       lease  property 

m  the  opinion  of  said  commission  cease  to  be  required  tor  taken  and  not 
the  purposes  of  this  act.  And  any  person  or  corporation  poLs^ of t°he^ct" 
acting  under  authority  of  this  act  may  enter  into  and  upon 
any  lands,  and  make  surveys  and  examinations  and  place 
and  maintain  marks  therein,  and  may  do  all  other  acts 
thereon  incidental  to  such  surveys,  examinations,  and  plac- 
ing and  maintaining  marks. 

Said  commission  may  order  the  temporary  removal  or  stat.  1394, 
relocation  of  any  surface  tracks  in  or  on  any  land  or  waysect^se. 

,11  1  1-1  1  j_  1  Commission 

through  or  under  or  near  which  any  subway,  tunnel  or  may  order  re- 
railway  aforesaid  is  to  be  built,  also  the  removal  or  reloca- tiSi'of  t^racks.  " 
tion  of  any  conduits,  pipes,  wires  or  poles  of  any  person  or  cinduits'.'^etc. 
corporation,  which  it  deems  to  interfere  with  the  construc- 
tion or  operation  of  any  such  subway,  tunnel  or  railway, 
and  the  person  or  corporation  owning  such  tracks,  wives 
or   other  property   shall   comply  with   said   orders.      Any 
person  or  corporation  using  or  authorized  by  law  to  use 
wires  along  the  route  of  any  such  subway  or  tunnel  may 
place  them  therein  in  such  manner  and  on  such  terms  as 
said  commission  may  approve.    Said  commission  shall  also 
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designate  locations  in  or  adjoining  said  subways  and  tun- 
nels for  sewers,  gas  pipes,  water  pipes,  conduits  and  elec- 
tric wires;  and  may  fix  the  terms  and  conditions  and  rates 
of  compensation  to  be  paid  for  such  locations  and  the  use 
thereof. 
Chap.^548;  Said  commission  may  take  in  fee,  by  purchase,  or  other- 

certafn  lands  wisc,  a  Strip  of  land  from  the  southern  entrance  of  said 
f^rp^Vo^'sesof  subway,  at  or  near  the  juncture  of  Tremont  street  and 
raiitZ^^""^  Shawmut  avenue,  to  Franklin  park  in  said  city.  Said 
strip  shall  be  taken  in  and  along  and  across  public  ways  or 
lands,  or  through  private  property,  and  shall  not  be  less 
than  twenty-five  feet  nor  more  than  thirty-five  feet  in 
width.  Said  strip  of  land  from  Pleasant  street  to  Dudley 
street  shall  be  taken  between  Tremont  and  Washington 
streets;  and  from  Dudley  street  to  Franklin  park  between 
Warren  street  and  Blue  Hill  avenue.  Said  commission 
may  also  take  in  fee,  by  purchase,  or  otherwise,  a  strip  of 
land  not  less  than  twenty-five  nor  more  than  thirty-five 
feet  in  width,  from  the  said  entrance  to  said  subway  on  or 
near  Columbus  avenue  to  a  point  on  said  first  mentioned 
strip  of  land.  Said  strip  or  strips  of  land  shall  be  used  for 
an  elevated  railwa^^  and  for  such  other  public  purposes 
as  said  commission  shall  determine. 
Stat.  1894,  Said  commission  shall  construct  a  bridge  over  Charles 

Chap.  548, 

Sect.  30.^^      river,  having  regard  to  its  use  for  railway  purposes,  be- 
shaii  construct  twccu  the  prcscnt  Charles  river  bridge  and  the  Fitchburg 

bridge  over  ^  t^  <j 

Charles  river,    railroad   bridge;   and  may,   in  its   discretion,   reconstruct 

may  rebuild  o     >  -j  • 

Warren  Bridge,  barren  bridge  with  a  width  not  exceeding  one  hundred 
feet;  and  shall  make  the  draws  in  said  bridge  so  built  or 
reconstructed  of  such  width  as  the  board  of  harbor  and 
land  commissioners  shall  approve;  and  no  compensation 
shall  be  required  for  occupation  of  lands  of  the  Common- 
wealth, or  displacement  of  tide  water,  but  in  all  other  re- 
spects the  provision  of  chapter  nineteen  of  the  Public 
Statutes  and  acts  in  amendment  thereof  or  in  addition 
thereto   shall    apply   to   such   building   or   reconstruction . 

May  make  ap-  gaid.  commissiou  may  make  approaches  to  said  bridges  not 

proaches,  may  -^  -^  -^  . 

discontinue       excccding  ouc  hundred  feet  in  width,  and  may  discontinue 

present  Charles-  °  -^ 

river  bridge.  ^he  prescut  Charles  river  bridge;  and  after  such  discon- 
tinuance the  approaches  thereto  shall  be  kept  open  for 
landing  places  or  other  public  uses. 

Stat.  1894,  Said  commission  may  agree  with  any  person  as  to  the 


11 

amount  to  be  paid,  as  damages  sustained  by  him,  for  any  I^^^^Po^*^' 
property  taken,  or  injured,  by  said  commission  under  ^^- ^^l^^Hf"^  ^^ 
thority  of  this  act  or  of  any  act  in  amendment  hereof,  and  si^^^i^^' 
;  if  any  such  person  cannot  agree  with  said  commission  SiS  ^^^^^^^;^^°'" 
to  the  damages  so  sustained,  such  damages  may  be  deter- 
mined by  a  jury  in  the  superior  court  for  the  county  of 
Suffolk,  on  petition  therefor  of  said  commission  or  of  said 
person  against  said  city,  filed  in  the  clerk's  office  of  said 
court  within  one  year  after  such  taking,  or  the  property  is 
so  injured,  and  judgment  shall  be  entered  upon  the  deter- 
mination of  such  jury,  and  costs  shall  be  taxed  and  execu- 
tion issued  in  favor  of  the  prevailing  party  as  in  civil  cases. 

Said  commission  may,   on  or  before  the  completion  of  stat.  i894, 
said  subways  and  tunnels,  grant  locations  for  tracks  to,  Sect.  '35, 

.  [For  amend- 

and  for  two  tracks  in,  said  subways  and  tunnels,  to  be  used  ^ent  of  this 

ssction,  see 

by  any  street  railway  company  or  companies ;  shall  order  stat.  i895, 
all  surface  tracks  to  be  removed  from  Tremont  street  be-  Sect.  6,  post.] 

Commission 

tween  Boylston  street  and  Scollay  square,  and  from  Boyl-  may  grant  loca- 

-^       tions  to  and  in 

ston  street  between  Park  square  and  Tremont  street;  and  subways,  etc., 

shall  order 

may  order  any  other  tracks  which,  in  its  opinion,  have  certain  surface 

■>  ■'  '  1  >  tracks  removed, 

been  rendered  unnecessary  by  the  construction  of  said  sub-  may  order  cer- 
tain other  sur- 

ways  and  tunnels,  and  which  are  above  said  subways  and  ^ace  tracks  re- 
moved, may 
tunnels,  or  within  a  distance  of  one  thousand  feet  from  make  fifty  year 

contract  for  use 

any  entrance  to  said  subways  and  tunnels,  to  be  removed  of  subway, 
from  the  streets.  Said  commission  shall,  subject  to  the 
approval  of  the  board  of  railroad  commissioners,  fix  by 
contract  the  terms  and  conditions  and  rates  of  compensa- 
tion for  the  locations  for  said  two  tracks  in  any  of  said 
subways  and  tunnels,  and  for  the  use  thereof  by  any  street 
railway  company  or  companies  during  a  term  of  years  not 
exceeding  fifty.  Surface  tracks  shall  not  be  laid  or  main- 
tained in  that  part  of  any  street  from  which  said  commis- 
sion may  have  ordered  such  tracks  removed,  as  herein 
provided. 

Said  commission  may,  if  it  deems  expedient,  construct  stat.  isas, 
any  portion  or  the  whole  of  the  tracks  in  said  subway  orsect^e. 
subways,  and  may  electrically  or  otherwise  equip  the  same,  stat.  is94, 
and  may  in  the  name  of  the  cit}^  of  Boston,  and  subject  tosects.'_25,  27, 
the  approval  of  the  board  of  railroad  commissioners,  enter  Commission 
into  contracts  with  any  surface  or  elevated  railway  com-  ways  with 
pany  or  companies,  which  shall  be  binding  upon  the  con-  electricity. 

...  .  1  ,  1  •  J  1    • ,      May  make  con- 

tracting company  or  companies  and  upon  the  cit}'  and  its  tracts  for  use  of 
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Stat.  1894, 
Chap.  548, 
Sect.  37. 


oPsubways.'^  ^  ofiQcers  and  boards,  for  locations  for  tracks  and  other 
rights  in  any  part  or  all  of  said  subway  or  subways,  on 
such  terms  and  conditions,  and  containing  such  stipula- 
tions and  provisions  for  the  security  of  said  city  of  Boston, , 
the  Commonwealth,  and  all  other  parties,  including  such 
contracting  company  or  companies,  as  to  said  commission 
or  a  majority  thereof  shall  seem  just  and  reasonable. 

The  treasurer  of  the  city  of  Boston  shall  from  time  to 
time,  on  the  request  of  said  commission,  issue  and  sell  at 
of  Boston  shau  pubHc  or  private  sale,  bonds,  registered  or  with  interest 
Rlpld°Trans'it  coupou  attached,  as  he  may  deem  best,  in  the  name  and 
of°commis^ion!*  t>ehalf  of  Said  city,  to  an  amount  not  exceeding  seven 
million  of  dollars,  and  such  further  amount  for  said  Charles- 
town  bridge  and  its  approaches,  in  addition  to  the  seven 
hundred  and  fifty  thousand  dollars  heretofore  appro- 
priated therefor  by  the  city  council  of  said  city,  as  may 
be  necessary  for  the  completion  of  said  bridge  and  ap- 
proaches. Said  bonds,  including  said  seven  hundred  and 
fifty  thousand  dollars,  shall  be  designated  on  their  face. 
Rapid  Transit  Loan,  shall  be  for  the  term  of  forty  years, 
and  at  rates  of  interest  not  exceeding  four  per  cent,  per 
annum,  as  said  treasurer  shall  determine,  payable  semi- 
annually. The  debt  incurred  under  the  provisions  of  this 
section,  except  the  seven  hundred  and  fifty  thousand  dol- 
lars aforesaid,  shall  not  be  included  in  determining  the 
limit  of  indebtedness  of  said  city.  The  proceeds  of  said 
bonds  shall  be  used  to  meet  all  damages,  costs,  and  ex- 
penses incurred  in  carrying  out  the  provisions  of  this  act 
by  said  commission  and  all  expenses  heretofore  incurred 
for  the  purposes  specified  in  chapter  four  hundred  and 
seventy-eight  of  the  acts  of  eighteen  hundred  and  ninety- 
three. 

The  board  of  commissioners  of  sinking  funds  for  the 
city  of  Boston  shall  establish  a  sinking  fund  for  the  pay- 
ment of  the  bonds  issued  under  this  act.  All  premiums 
received  from  the  sale  of  said  bonds,  all  monies  or  securi- 
ties deposited  with  the  treasurer  of  said  city  under  the 
provisions  of  this  act  and  forfeited  to  said  city,  and  all 


Stat.  1894, 
Chap.  548, 
Sect.  38. 
[For  amend- 
ment of  this 
section,  see 
Stat.  1895, 
Chap.  440, 
Sect.  4,  post.] 
Sinking  fund 
requirements 


Proceeds  o^jaie  pj,Q^gg^g  from  any  sale  of  lands  or  rights  taken  under 


of  land  or  i 


sfilkkig'fund"^°  authority  of  this  act,  shall  be  paid  into  said  sinking  fund. 
All  rents,  percentages,  or  other  annual  compensation  re- 
ceived from  any  person  or  corporation  for  any  use  of  any 
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of  said  subways,  tunnels  or  adjacent  locations  or  for  any 
use  of  any  lands  or  rights  taken  under  authority  of  this 
act  shall  be  annually  used  by  the  said  treasurer,  first,  to 
meet  any  deficiency  in  the  sinking  fund  requirements  for 
said  bonds,  after  the  payments  hereinbefore  provided  for 
have  been  made;  second,  to  meet  the  interest  on  said  bonds, 
and  the  surplus,  if  any,  as  a  part  of  the  general  revenue 
of  said  city  for  the  maintenance  of  its  public  parks. 

In  order  that  the  debt  created  for  the  construction  of  Chap.  440! 

Sect   4 

said  subways  may  be  limited  as  nearly  as  possible  to  the  [Amending 
net  cost  thereof,  the  proceeds  from  any  sales  of  lands  or  Chap.  543! 

Sect   38  1 

rights  therein  taken  by  purchase  or  otherwise  under  the  Proceeds  of 
authority  of  said  act  or  any  acts  in  amendment  thereof  rights°taken  to  "^ 
made  before  the  expiration  of  two  years  from  the  date  of  subway  account 
the  completion  of  the  construction  of  the  subway  may  befntoTnidng 
credited  to  the  subway  account  instead  of  being  paid  into 
the  sinking  fund. 

The  interest  on  the  debt  incurred  for  the  construction  stat.  i895, 

Chap.  440, 

of  the  subwav  or  any  part  thereof  shall  be  considered  as  ?^ct.  7. 

interest  on 

part  of  the  cost  of  the  construction  until  such  subway  or?-api<i  Transit 

Loan  to  be 

part  thereof  is  open  for  use.  charged  to  con- 

.  .  struction  until 

This  act  shall  take  effect  upon  its  passage ;  but  said  rail-  subway  is  open 
road  corporation  shall  not  do  any  work  in  any  public  way 
or  place,  or  take  any  land  under  the  right  of  eminent  do-  chap.^ils' 
main,  nor  shall  said  Boston  Transit  Commission  take  any  when^^he  act  is 
land   or   commence   the   construction   of   any   subway  or  ^°  ^^^'^  ^^'^'^^' 
tunnel  until  this  act  shall  be  accepted  by  a  majority  of  the 
voters  of  said  city  voting  at  some  special  election  called 
by  the  mayor  of  said  city  or  at  some  state  or  municipal 
election  designated  by  said  mayor,  such  election  to  be  held 
during  the  year  eighteen  hundred  and  ninety-four. 


II. 

SUBWAY,  TUNNEL  AND  BRIDGE  LEGISLATION. 


[Stat.   1893,  Ch.  478. 


An  Act   relative   to   the   construction   of   subways   in   the 

city  of  boston. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  The  mayor  of  the  city  of  Boston  shall  appoint, 
subject  to  confirmation  by  the  board  of  aldermen  of  said  city,  as 
in  the  case  of  other  heads  of  departments  of  said  city,  three  com- 
missioners to  constitute  a  board  of  said  city,  to  be  known  as  the 
board  of  subway  commissioners.  Said  board  sh'all  choose  one  of 
its  number  to  be  chairman  and  a  person  not  one  of  its  number 
to  be  secretary;  and  said  commissioners  shall  receive  such  com- 
pensation for  their  services,  to  be  paid  out  of  the  proceeds  of  the 
loan  hereinafter  authorized,  as  the  city  council  of  said  city  shall 
by  order  determine. 

Sect.  2.  The  said  board  is  hereby  authorized  to  lay  out  and 
construct  a  subway  for  street  railway  purposes  sufficient  to  con- 
tain two  or  more  parallel  tracks,  with  suitable  approaches,  stations, 
exits  and  entrances.  Said  subway  shall  extend  through  Tremont 
street  and  lands  adjacent  thereto,  excepting  Boston  Common,  from 
a  point  or  points  at  or  near  the  junction  of  Tremont  and  Pleasant 
streets  to  Scollay  square,  and  may  continue  through  Court  street 
or  other  streets  and  lands  near  Scollay  square  to  a  point  or  points 
where  in  the  judgment  of  said  board  a  suitable  and  advantageous 
exit  to  connect  with  surface  tracks  may  be  obtained. 

Sect.  3.  The  said  board  is  hereby  authorized  to  select  and 
take  in  the  name  and  behalf  of  said  cit}^  by  purchase  or  otherwise, 
such  lands  and  rights  of  way,  either  upon  or  below  the  surface,  as 
in  the  judgment  of  said  board  may  be  requisite  for  the  widening  of 
said  subway  or  for  suitable  approaches  thereto  and  extensions 
thereof  to  connect  with  surface  tracks  and  for  suitable  stations, 
exits  and  entrances. 

Sect.  4.  The  said  board  shall,  within  thirty  days  after  the 
taking  of  any  land  or  rights  of  way,  file  in  the  registry  of  deeds 
for  the  county  of  Suffolk  and  cause  to  be  recorded  a  description 
of  the  lands  or  rights  of  way  so  taken,  as  certain  as  is  required  in 

(14) 
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a  common  conveyance  of  land,  with  a  statement  of  the  purpose 
for  which  the  same  are  taken;  which  description  and  statement 
shall  be  signed  by  said  commissioners  or  a  majority  thereof,  and 
the  fee  of  the  land  or  the  rights  of  way  so  taken  or  purchased  shall 
vest  in  the  city  of  Boston.  The  city  shall  be  liable  to  pay  all  dam- 
ages that  shall  be  sustained  by  any  person  or  persons  by  reason  of 
taking  such  lands  or  rights  of  way  as  aforesaid;  such  damages  to 
be  ascertained  and  determined  in  the  manner  provided  for  ascer- 
taining and  determining  damages  in  case  of  the  laying  out,  alter- 
ing or  discontinuing  of  ways  in  the  city  of  Boston. 

Sect.  5.  vSaid  board  may  employ  one  or  more  competent  en- 
gineers to  make  surveys,  submit  plans,  advise  said  board  and  to 
superintend  the  construction  of  said  subway.  Said  board  may 
also  employ  a  competent  architect  to  assist  said  board  and  its 
engineers,  and  to  prepare  plans  for  the  architectural  features  and 
detail  of  said  subway,  which  shall  be  made  architecturally  and 
otherwise  as  attractive  as  may  be  within  reasonable  limits  of 
expense. 

Sect.  6.  The  city  of  Boston  for  the  purpose  of  purchasing  or 
taking  land  or  rights  of  way  for  said  subway,  the  widening  or 
extension  thereof,  the  approaches  thereto,  and  for  stations,  exits 
and  entrances,  and  for  the  purpose  of  enabling  said  board  of  com- 
missioners to  lay  out  and  construct  said  subway,  and  to  defray  the 
expense  thereof,  may  incur  indebtedness  and  authorize  the  city 
treasurer  of  said  city  to  issue  from  time  to  time  as  said  board  shall 
request,  negotiable  bonds  or  certificates  of  indebtedness  to  an 
amount  not  exceeding  two  millions  of  dollars  outside  of  the  limit 
of  indebtedness  fixed  by  law  for  said  city.  Such  bonds  shall  be 
payable  in  not  exceeding  fifty  years  from  their  date,  and  shall  bear 
interest,  at  a  rate  not  exceeding  four  per  cent,  per  annum,  as  the 
city  council  may  determine.  The  said  treasurer  shall  sell  such 
bonds  or  certificates  or  any  part  thereof  from  time  to  time,  and 
retain  the  proceeds  thereof  in  the  treasury  of  said  city,  and  pay 
therefrom  the  expenses  incurred  by  said  board  in  carrying  out  the 
purposes  of  this  act. 

Sect.  7.  On  the  completion  of  said  subway,  said  board  of  com- 
missioners shall  have  the  right  and  power  to  compel  the  cars  of 
any  lines  of  street  railway  running  in  or  through  said  city,  to  run 
in  or  through  said  subway  at  such  rate  of  compensation,  to  be  paid 
by  the  railway  company  or  companies  using  the  same,  to  said  city, 
as  shall  be  determined  by  the  board  of  railroad  commissioners  to 
be  just  and  reasonable. 
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Sect.  8.  The  said  board  of  subway  commissioners  shall  have 
the  power  and  authority  to  grant  to  any  private  corporation  the 
right  to  place  any  pipes,  wires  or  conduits  in  said  subway,  upon 
such  terms  and  at  such  rates  of  compensation,  to  be  paid  to  said 
city,  as  said  board  of  subway  commissioners  shall  deem  to  be  just 
and  reasonable. 

Sect.  9.  The  said  board  of  subway  commissioners  shall  care 
for  all  the  pipes  and  sewers  along  the  line  of  said  subway  belong- 
ing to  said  city,  and  shall  resurface  and  repave  the  streets  over 
said  -subway,  putting  the  same  in  as  good  condition  as  before ;  the 
expense  attending  the  care  of  said  pipes  and  sewers,  resurfacing 
and  repaving  shall  be  paid  out  of  the  proceeds  of  said  loan. 

Sect.  10.  Said  commission  shall  report  to  the  city  council  for 
its  further  disposition. 

Sect.  11.  This  act  shall  take  effect  upon  its  adoption  by  the 
city  council  of  the  city  of  Boston.     [Approved  June  10,  1893. 


[Stat.   1894,  Ch.  548. 


An  Act  to  incorporate  the  boston  elevated  railway  com- 
pany AND  TO  PROMOTE  RAPID  TRANSIT  IN  THE  CITY  OF  BOSTON 
AND    VICINITY. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  Joe  V.  Meigs,  Thomas  W.  Hyde,  Willard  How- 
land,  Theodore  W.  Myers,  Joseph  H.  O'Neil,  Fred  C.  Patch, 
Charles  A.  Whittier,  Abram  S.  Hewitt,  Samuel  M.  Roosevelt, 
William  S.  Butler,  George  H.  Towle,  William  Spaulding  and 
Herman  Haupt,  their  associates  and  sticcessors,  are  hereby  made  a 
corporation  by  the  name  of  Boston  Elevated  Railway  Company, 
subject  to  all  general  laws  which  now  are  or  may  hereafter  be  in 
force  relating  to  railroad  corporations,  so  far  as  applicable,  except 
as  hereinafter  provided,  but  said  corporation  shall  not  transport 
freight  or  baggage. 

Sect.  2.  The  capital  stock  of  said  corporation  shall  be  not  less 
than  ten  million  dollars,  divided  into  shares  of  one  hundred  dollars 
each.  The  capital  may  be  increased  from  time  to  time,  by  vote 
of  said  corporation,  to  an  amount  not  exceeding  twenty  million 
dollars  in  all. 

Sect.  3.     Said    corporation    may    issue    coupon    or    registered 


17 

bonds  to  an  amount  which,  including  that  of  bonds  previously 
issued,  shall  not  exceed  in  all  the  capital  stock  of  the  corporation 
actually  paid  in  at  the  time.  It  may  issue  its  bonds  to  provide 
means  for  construction  and  equipment,  and  for  funding  its  float- 
ing debt,  and  for  the  purchase  of  such  real  or  personal  estate  as 
may  be  necessary  or  convenient  for  the  operation  of  its  railway 
and  in  payment  of  any  debt  of  said  corporation. 

Sect.  4.  Said  corporation  may  mortgage  or  pledge,  as  security 
for  payment  of  its  bonds,  its  franchise  and  any  or  all  of  its  real 
or  personal  property,  and  property  thereafter  acquired  by  it. 

Sect.  5.  All  issues  of  stock  and  bonds  under  the  provisions  of 
this  act  shall  be  subject  to  approval  and  certification  by  the  board 
of  railroad  commissioners,  in  the  manner  provided  in  chapter  four 
hundred  and  sixty-two  of  the  acts  of  the  year  eighteen  hundred 
and  ninety-four,  relative  to  the  issue  of  stock  and  bonds  by  rail- 
road and  street  railway  companies. 

Sect.  6.  Said  corporation  ma}^  construct  lines  of  elevated  rail- 
way according  to  the  plans  or  systems  shown  in  the  patents 
granted  to  Joe  V.  Meigs,  or  according  to  sach  other  plans  or 
systems,  except  the  system  now  in  use  in  New  York,  known  as 
the  Manhattan  system,  as  the  board  of  railroad  commissioners 
may  approve,  upon  the  following  locations,  and  may  equip,  main- 
tain and  operate  engines  and  cars  thereon,  to  wit: — 

First.  From  a  point  on  Main  street,  near  Sullivan  square,  in 
that  part  of  Boston  called  Charlestown,  through  and  over  Main 
street,  to  and  through  City  square,  to  and  through  Warren  avenue, 
to  and  over  any  existing  bridge  or  over  a  new  bridge  across  Charles 
river,  to  and  through  Beverly  street,  to  and  through  Haymarket 
square,  to  and  through  Union  street,  to  and  through  Dock  square, 
to  and  through  a  new  street  which  shall  be  built  by  said  city,  of 
the  width  of  eighty  feet,  and  one-half  of  the  cost  of  which  shall  be 
paid  by  said  corporation,  in  the  line  of  Congress  street,  between 
State  street  and  Dock  square,  to  and  through  Congress  street 
and  Post  Office  square,  to  and  through  Federal  street,  to  and  over 
Federal  street  bridge  or  a  new  bridge  across  Fort  Point  channel, 
to  and  through  Dorchester  avenue  to  the  Milton  line. 

(a)  A  branch  railway  through  Alford  street,  to  and  over 
Maiden  bridge,  to  and  through  Main  street,  Everett,  to  the 
Maiden  line. 

(b)  A  branch  railway  from  Everett  square,  to  and  through 
Chelsea  and  Ferry  streets  to  the  Maiden  line. 

(c)  A   branch   railway   from   the   junction   of   Broadway   and 
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Main  street,  Everett,  to  and  through  Broadway  to  the  Maiden  line. 

{d)  A  branch  railway  from  said  City  square  to  and  through 
Chelsea  street,  to  and  over  Chelsea  bridge  or  a  new  bridge  across 
the  Mystic  river,  to  and  through  Broadway,  Chelsea,  to  and 
through  Broadway,  Revere,  to  and  through  Central  avenue,  to 
and  through  Beach  street  to  Crescent  beach. 

(e)  A  branch  railway  from  Fenno's  Corner,  Revere,  to  and 
through  Beach  street,  to  and  through  Winthrop  avenue  to  Beach- 
mont. 

(/)  A  branch  railway  from  Dorchester  avenue  to  and  through 
West  Broadway,  to  and  through  Dorchester  street,  to  and  through 
East  Second  street  to  City  Point  at  Marine  Park.  Also  a  branch 
railway  from  Dorchester  avenue  to  Sixth  street,  thence  to  D  street, 
D  street  to  Eighth  street,  Eighth  street  to  L  street,  L  street  to 
Sixth  street  to  City  Point  and  Marine  Park. 

(g)  A  branch  railway  from  Field's  Corner  through  Neponset 
avenue  to  Neponset  bridge. 

Second.  From  a  point  on  Bow  street  in  Somerville,  near  its 
junction  on  Walnut  street,  through  Bow  street,  to  and  through 
Union  square,  to  and  through  Webster  avenue,  to  and  through 
Cambridge  street,  to  and  over  Craigie  bridge  or  a  new  bridge 
across  Charles  river  to  a  point  on  Charles  street  between  Allen 
and  Poplar  streets  in  Boston,  through  Charles  street,  to  and 
through  Leverett  street,  to  and  through  Brighton  street,  to  and 
through  Lowell  street,  to  and  through  Causeway  street,  to  and 
through  Portland  street,  to  and  through  Merrimac  street,  to  and 
through  Washington  street,  to  and  through  Dock  square,  to  and 
through  Devonshire  street,  to  and  through  Franklin  street,  to 
and  through  Arch  street,  to  and  through  Chauncy  street,  to  and 
through  Harrison  avenue,  to  and  through  Kneeland  street,  to  and 
through  Washington  street  to  its  junction  with  Hyde  Park  avenue. 

(h)  A  branch  railway  from  the  junction  of  Washington  and 
Warren  streets,  through  Warren  street,  to  and  through  Dudley 
street,  to  and  through  Blue  Hill  avenue  to  Vaughn  street. 

Third.  From  a  point  in  Brattle  square  in  Cambridge,  through 
Brattle  square,  to  and  through  Mount  Auburn  street,  to  and 
through  Putnam  square  and  Putnam  avenue,  to  and  through 
Green  street,  to  and  through  Western  avenue  or  Central  square, 
to  and  through  Main  street,  to  and  over  AVest  Boston  bridge,  or  a 
new  bridge,  or  from  a  convenient  point  of  deflection  on  Main 
street  to  and  over  a  new  bridge  across  the  Charles  river,  to  and 
through  Charles  street  in  Boston,  to  and  through  Park  square,  to 
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and  through  Pleasant  street,  to  and  through  Tremont  street,  to 
and  through  Pynchon  street,  to  and  through  Centre  street  to  the 
corner  of  May  street. 

(i)  A  branch  railway  from  Park  square  to  and  through  Colum- 
bus avenue,  to  and  over  the  location  of  the  Boston  and  Albany 
railroad,  with  the  consent  of  the  directors  of  the  Boston  and  Al- 
bany Railroad  Company,  at  a  height  of  not  less  than  twenty  feet 
above  the  roadbed  of  said  railroad,  or  by  some  other  convenient 
route  or  way,  to  and  through  Huntington  avenue,  to  and  through 
Tremont  street,  to  and  through  Washington  street  in  Brookline 
to  Village  lane. 

(j)  A  branch  railway  from  a  point  near  the  junction  of  River 
and  Main  streets  in  Cambridge,  through  River  street,  to  and  over 
Cambridge  street  bridge  or  a  new  bridge  across  Charles  river,  to 
Cambridge  street  in  that  part  of  Boston  called  Brighton,  to  and 
through  Cambridge  street  in  said  Brighton,  to  and  through  Wash- 
ington street  to  Oak  square. 

(k)  A  branch  railway  from  Charles  street,  to  and  through  Cam- 
bridge street,  to  and  through  Bowdoin  square,  to  and  through 
Court  street,  to  and  through  Brattle  street  to  Dock  square. 

(/)  A  branch  railway  from  Park  square  to  and  through  Eliot 
street  to  Kneeland  street. 

Sect.  7.  Said  corporation  shall  not  do  any  work  in  any  city  or 
town  until  the  streets  through  which  its  railway  shall  be  laid  in 
such  city  or  town  shall  be  approved  by  the  mayor  and  aldermen 
of  the  city  or  the  selectmen  of  the  town,  and  shall  not  do  any  work 
on  any  new  bridge  aforesaid  until  the  location  thereof  and  the 
plans  therefor  shall  be  approved  by  the  board  of  harbor  and  land 
commissioners,  and  said  corporation  may  vary  or  alter  the  loca- 
tions aforesaid  within  the  limits  of  a  city  or  town,  with  the  approval 
of  the  mayor  and  aldermen  of  the  city  or  the  selectmen  of  the  town, 
and  may  construct  such  branches,  spurs,  sidings,  turnouts,  connec- 
tions, deflections,  switches,  extensions  and  loops  in  connection  with 
any  of  its  locations  as  may  be  authorized  by  the  board  of  railroad 
commissioners. 

Sect.  8.  The  location,  construction,  maintenance  or  opera- 
tion of  said  lines  of  railway  in  any  public  or  private  way  shall  be 
deemed  an  additional  servitude  and  entitle  lessees,  mortgagees  and 
other  parties  having  an  estate  in  such  way  or  in  premises  which 
abut  thereon,  and  v/ho  are  damaged  by  reason  of  the  location,' 
construction,  maintenance  and  operation  of  said  lines  of  railway, 
to  recover  reasonable  compensation  in  the  manner  herein  provided. 
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Any  such  person  may  at  any  time  within  three  years  after  the  con- 
struction of  such  railway  upon  or  in  front  of  his  premises,  file  in 
the  clerk's  office  of  the  superior  court  for  the  county  where  his 
said  premises  lie,  a  petition  setting  forth  his  claim  and  the  amount 
thereof  against  said  corporation.  He  shall  give  to  said  corpora- 
tion fourteen  days'  notice  of  the  filing  of  such  petition,  and 
answer  thereto  shall  be  filed  by  said  corporation  within  thirty  days 
after  the  return  day  of  such  notice. 

Sect.  9.  Any  such  petition  shall  be  heard  before  a  jury,  if 
either  party  claims  such  right  at  the  time  of  the  filing  of  the 
petition  or  within  ten  days  after  the  filing  of  the  answer  thereto; 
otherwise  the  same  shall  be  heard  before  the  court  without  a  jury. 
The  finding  shall  be  on  the  following  questions,  to  wit:  First. 
Has  the  petitioner's  estate  been  damaged  more  than  it  has  been 
benefited  or  improved  in  value  by  reason  of  the  location,  construc- 
tion, maintenance  or  operation  of  such  railway?  Second.  If  so, 
how  much?  If  the  answer  to  the  first  question  shall  be  "No",  a 
verdict  shall  be  rendered  for  the  corporation;  otherwise  a  verdict 
shall  be  rendered  for  the  petitioner  for  the  amount  found  in 
answer  to  said  second  question,  including  interest  from  the  da}^  of 
the  filing  of  the  petition. 

Sect.  10.  Said  corporation  may  locate  stations  at  convenient 
points,  with  suitable  exits  and  approaches  to  and  from  the  streets 
and  stations;  but  the  same,  except  platforms  and  approaches 
thereto  from  buildings,  shall  not  be  located  in  any  public  way 
sixty  feet  or  less  in  width,  nor  shall  the  same  be  located  in  any 
other  public  way  or  place  unless  approved  by  the  mayor  and 
aldermen  or  selectmen. 

Sect.  11.  Said  corporation  m.ay  lease,  purchase  or  otherwise 
take  the  fee  of  land,  outside  of  limits  of  public  ways,  parks  and 
other  public  lands,  for  the  purpose  of  constructing  its  railway, 
buildings,  shops,  stations,  engine  and  car  houses,  and  for  any  pur- 
pose necessary  for  the  construction  or  convenient  use  by  said  cor- 
poration or  the  public  of  its  said  railway,  and  for  such  purposes 
may  take  any  private  property  in  the  manner  in  which  land  may 
be  taken  for  the  construction  of  railroads  as  set  forth  in  sections 
ninety-five,  ninety-six  and  ninety-seven  of  chapter  one  hundred  and 
twelve  of  the  Public  Statutes.  Said  corporation  shall  pay  all 
damages  occasioned  by  the  taking  of  such  land  or  private  property 
in  accordance  with  the  provisions  of  this  section,  and  such  damages 
on  the  application  of  either  part}^  shall  be  estimated  and 
determined  in  the  manner    provided  in  reference    to    the    assess- 
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ment  of   damages    occasioned   by    the   laying    out    of    highways. 

Sect.  12.  Said  corporation  shall,  upon  the  entry  of  judgment 
pursuant  to  findings  upon  the  foregoing  provisions  of  section  nine, 
pay  or  tender  to  the  judgment  creditor  the  amount  of  such  judg- 
ment with  costs.  If  such  payment  or  tender  shall  not  be  made 
within  thirty  days  after  the  entry  of  such  judgment,  the  court  in 
which  the  same  has  been  so  entered  shall  issue  its  execution  to 
compel  the  payment  thereof. 

Sect.  13.  Said  corporation  before  it  shall  begin  the  construc- 
tion of  any  line  of  railway  under  this  act  shall  deposit  with  the 
treasurer  of  the  Commonwealth  two  hundred  thousand  dollars  in 
cash  or  securities  satisfactory  to  said  treasurer,  which,  together 
with  the  three  hundred  thousand  dollars  required  by  the  pro- 
visions of  section  nineteen  of  this  act,  shall  be  in  the  hands  of  said 
treasurer,  a  fund  out  of  which  any  execution  issued  pursuant  to 
the  provisions  of  the  preceding  section  shall  be  paid  by  said 
treasurer.  When  said  fund  shall  have  been  reduced  to  three  hun- 
dred thousand  dollars  the  said  treasurer  shall  notify  said  corpora- 
tion of  the  amount  then  in  said  fund,  and  said  corporation  shall 
within  ten  days  thereafter  pay  to  said  treasurer  such  sum  as  shall 
restore  said  fund  to  the  amount  of  five  hundred  thousand  dollars. 

Sect.  14.  The  supreme  judicial  court  may  at  any  time,  on 
application  of  said  corporation,  when  it  shall  satisfy  said  court 
that  there  is  no  longer  occasion  for  said  fund  for  the  purposes  of 
this  act,  order  the  said  treasurer  to  pay  the  same  to  said  corpora- 
tion or  its  assigns. 

Sect.  15.  Whenever  said  corporation  shall  make  any  excava- 
tions in  or  near  any  public  highway,  or  shall  set  any  foundation, 
pier  or  post  in  or  near  the  same,  the  surface  of  the  street,  side- 
walk or  other  ground  shall  be  restored  as  soon  as  practicable  to 
the  condition;'  as  near  as  may  be,  in  which  it  was  before  the  exca- 
vation was  made;  and  any  interference  which  shall  be  made  with 
or  change  in  water  or  gas  mains  or  pipes,  sewers,  drains  or  other 
subterranean  works  shall  be  upon  condition  that  the  same  shall  be 
immediately  restored  to  a  serviceable  condition,  as  good  as  before 
such  change  or  interference,  and  at  the  sole  cost  and  expense  of 
said  corporation.  The  said  corporation  shall,  at  its  own  expense, 
strengthen  any  bridge  over  which  its  railway  shall  pass,  in  such 
manner  as  the  board  of  railroad  commissioners  shall  determine. 

Sect.  16.  Said  corporation  shall  be  annually  assessed,  and 
shall  pay  taxes  in  the  same  manner  as  though  it  were  a  street  rail- 
way company.     Said  corporation  may  establish  for  its  sole  bene- 
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fit  a  toll  or  fare  which  shall  not  exceed  upon  the  routes  fixed  by 
the  provisions  of  this  act  the  sum  of  five  cents  for  a  single  pas- 
sage between  the  termini  of  said  routes,  and  this  sum  shall  not  be 
reduced  by  the  legislature  during  a  period  of  twenty  years  from 
the  passage  of  this  act.  And  transfer  checks  shall  be  issued  or 
transfers  made  on  demand,  without  additional  payment,  which 
shall  entitle  a  passenger  to  a  continuous  ride  from  any  station  to 
any  other  station  on  the  system. 

Sect.  17.  Said  corporation  may  lease,  purchase,  own  and 
operate  any  lines  of  street  or  elevated  railway  which  may  be  or 
become  tributary  to  its  lines,  and  enjoy  all  the  rights  and  privi- 
leges enjoyed  by  those  owning  or  operating  such  street  or  elevated 
railways,  but  no  such  lease  or  purchase  shall  be  made  or  shall  be 
valid  if  made,  unless  the  railroad  commissioners  shall  first  decide 
that  the  public  interests  worfld  not  be  thereby  injuriously  affected. 
Any  such  lease  or  purchase  shall  be  subject  to  the  provisions  of  an 
act  of  the  current  year  entitled  "An  act  relating  to  leases  and 
consolidations  of  railroad  and  street  railway  companies." 

Sect.  18.  When  said  elevated  railway  has  been  constructed  or 
any  portion  thereof,  but  before  the  same  shall  be  opened  for  public 
use,  it  shall,  upon  application  of  said  corporation,  be  examined  by 
the  board  of  railroad  commissioners,  and  if  it  appears  to  be  in  a 
safe  condition  for  operation  then  said  board  shall  give  a  certificate 
to  said  corporation  to  that  effect,  which  certificate  shall  be  filed  in 
the  office  of  the  secretary  of  the  Commonwealth,  and  thereupon 
said  corporation  shall  be  authorized  to  operate  said  railway.  Said 
corporation  may  at  any  time  appeal  from  any  decision  of  the  board 
of  railroad  commissioners  upon  any  question  to  the  superior  court, 
where  issues  of  fact  shall  be  framed,  and  tried  before  a  jury  if 
either  party  claims  such  right.  Said  court  shall  enter  such  judg- 
ment or  decree  in  the  premises  as  justice  shall  require,  and  shall 
have  power  to  enforce  the  same  by  appropriate  process. 

Sect.  19.  Said  corporation  shall,  on  or  before  the  expiration  of 
six  months  from  the  date  of  the  acceptance  of  this  act,  as  provided 
in  section  forty  of  this  act,  apply  for  a  route  of  not  less  than  five 
miles  of  track  in  the  city  of  Boston,  and  shall,  on  or  before  the  first 
day  of  February  in  the  year  eighteen  hundred  and  ninety-five,  or 
within  thirty  days  after  the  approval  of  such  route  by  the  mayor 
and  aldermen,  if  such  approval  is  not  made  until  after  the  first  day 
of  January  of  said  year,  deposit  with  the  treasurer  of  the  Com- 
monwealth the  sum  of  three  hundred  thousand  dollars  in  cash  or 
securities  satisfactory  to  said  treasurer,  and  the  same  or  such  por- 
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tion  of  the  sum  remaining  after  the  payment  of  all  executions 
under  the  provisions  of  section  thirteen  of  this  act  shall  be  for- 
feited to  the  Commonwealth  if  said  corporation  shall  negligently 
fail  to  construct  at  least  five  miles  of  its  railway  on  such  route  so 
approved  within  two  years  from  the  date  of  the  approval  of  such 
route  as  provided  in  this  act. 

Sect.  20.  The  supreme  judicial  court  and  any  justice  thereof, 
and  the  superior  court  and  any  justice  thereof,  shall  have  juris- 
diction in  equity,  on  petition  of  any  party  interested,  to  compel 
compliance  with  the  provisions  of  this  act,  and  to  enforce  any 
order  made  under  the  authority  of  this  act,  and  to  prevent  viola- 
tions of  any  of  the  provisions  hereof;  and  if  it  shall  be  found,  on 
complaint  of  any  city  or  town  in  which  said  corporation  is  author- 
ized by  this  act  to  build  a  railway,  or  any  party  interested,  that 
said  corporation  has  negligently  failed  to  comply  with  the  pro- 
visions of  this  act,  said  court  may  order  the  removal  of  the  struct- 
ure or  pass  such  other  order  or  decree  as  it  may  deem  proper  in 
the  premises,  and  may  declare  its  charter  forfeited  and  dissolve 
the  corporation:  provided,  however,  that  no  petition  in  equity  shall 
be  filed  for  damages  for  which  an  action  is  given  by  this  act  until 
payment  thereof  has  been  refused  on  execution  issued  as  provided 
in  section  twelve. 

Sect.  21.  On  and  after  the  first  day  of  January  in  the  3^ear 
nineteen  hundred  and  seven  such  franchise  tax  of  not  less  than 
one  per  cent,  nor  more  than  five  per  cent,  of  the  gross  earnings  of 
said  corporation,  as  the  board  of  approval  provided  for  in  section 
sixty-two_^  of  chapter  thirteen  of  the.  Public  Statutes  shall  annually 
determine,  shall  be  imposed  upon  said  corporation.  Said  tax  shall 
be  paid  into  the  treasury  of  the  Commonwealth  and  distributed  to 
the  different  cities  and  towns  in  proportion  to  the  mileage  of  said 
railway  in  operation  therein. 

Sect.  22.  Nothing  in  this  act  contained  shall  be  construed  to 
permit  the  occupation  of  any  other  part  of  Boston  Common  for 
any  of  the  purposes  named  in  this  act,  or  of  Washington  street 
between  Dock  square  and  Eliot  street,  or  of  Tremont  street  be- 
tween Scollay  square  and  Eliot  street,  or  of  Copley  square  in  the 
city  of  Boston,  except  as  specifically  mentioned  in  this  act.  Noth- 
ing herein  contained  shall  authorize,  except  by  purchase,  the  tak- 
ing of  land  of  any  railroad  company. 

Sect.  23.  The  governor  shall  appoint,  with  the  advice  and  con- 
sent of  the  executive  council,  two  discreet  persons,  who,  together 
with  the  commissioners  appointed  under  the  provisions  of  chapter 
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four  hundred  and  seventy-eight  of  the  acts  of  the  year  eighteen 
hundred  and  ninety-three,  shall  constitute  a  board  to  be  known  as 
the  Boston  Transit  Commission,  and  shall  hold  office  for  the  term 
of  five  years  from  the  date  of  the  passage  of  this  act.  Any  vacancy 
in  said  commission  shall  be  filled  by  the  mayor  of  said  city,  sub- 
ject to  the  approval  of  the  board  of  aldermen,  as  in  the  case  of 
officers  in  charge  of  the  departments  in  said  city,  or  by  the  govern- 
or of  the  Commonwealth,  with  the  advice  and  consent  of  the 
executive  council,  according  as  said  vacancy  occurs  among  the 
members  originall}^  appointed  by  the  mayor  of  said  city  or  by  the 
governor,  respectively.  Each  of  said  commissioners  shall  receive 
an  annual  salary  of  five  thousand  dollars  or  such  other  sum  as  the 
city  council  shall  by  ordinance  provide. 

Sect.  24.  Said  commission  shall  organize  by  the  choice  of  a 
chairman,  and  may  from  time  to  time  choose  a  secretary  and  such 
engineers,  clerks,  agents,  officers,  assistants  and  other  employees, 
not  of  their  number,  as  it  may  deem  necessary ;  may  determine  the 
duties  and  compensation  of  such  employees,  and  may  remove  the 
same  at  pleasure;  shall  at  all  times  keep  accurate  accounts  of  all 
expenditures  made  under  this  act,  and  shall  make  an  annual  report 
of  its  doings,  containing  an  abstract  of  said  accounts,  to  the  city 
council  of  Boston. 

Sect.  25.  Said  commission  may  construct  in  the  city  of  Bos- 
ton a  subway  or  subways  of  sufficient  size  for  four  railway  tracks, 
with  approaches,  entrances,  sidings,  stations  and  connections  there- 
for, and  for  the  running  of  railway  cars  thereon,  through  and 
under  Tremont  street  and  the 'adjoining  mall  of  Boston  -Common, 
or  other  public  or  private  lands  adjoining  or  near  said  street,  from 
a  point  or  points  within  one  thousand  feet  of  the  junction  of 
Tremont  street  and  Shawmut  avenue  to,  through,  and  under 
ScoUay  square;  thence  through  and  under  Hanover  street  and 
Washington  street,  Cornhill,  Brattle  and  Washington  streets  or 
other  streets,  or  public  or  private  lands,  to  a  point  or  points  on 
Washington  street,  or  between  Scollay  square  and  Causeway 
street.  Said  commission  may  discontinue  as  public  ways  Travers 
street  between  Canal  street  and  Haverhill  street,  and  such  streets 
or  portions  of  streets  between  Eliot  street  and  the  Boston  and 
Albany  railroad  as  it  may  deem  necessary  for  said  subways  or  for 
entrances,  approaches  or  inclines  thereto. 

Sect.  26.  Said  commission  may  construct  a  tunnel  or  tunnels 
of  sufficient  size  for  two  railway  tracks,  with  approaches,  entrances, 
sidings,  stations  and  connections  therefor,  and  for  the  running  of 
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railway  cars  therein,  from  a  point  on  or  near  Scollay  square  in  the 
city  of  Boston,  where  a  suitable  connection  may  be  made  with  the 
subway  or  subways  provided  for  by  this  act,  to  a  point  on  or  near 
Maverick  square,  in  that  part  of  Boston  called  East  Boston,  where 
a  suitable  connection  with  surface  tracks  may  be  made. 

Sect.  27.  Said  commission  may  also  construct  subways,  to  be 
used  for  the  same  purposes  as  said  other  subways,  but  which  may 
be  made  of  sufficient  width  for  two  tracks  only,  as  follows:  from 
Tremont  street  through  and  under  Boylston  street  and  the  adjoin- 
ing mall  of  Boston  Common,  or  other  public  or  private  lands  ad- 
joining said  street,  to  a  point  on  or  near  Boylston  street  where 
a  suitable  connection  with  surface  tracks  may  be  made;  from 
Boylston  street  through  and  under  Park  square  and  Columbus 
avenue,  or  other  lands  adjoining  said  square  and  avenue,  to  a  point 
on  or  near  Columbus  avenue,  where  a  suitable  connection  with 
surface  tracks  may  be  made,  and  from  Tremont  street  through  and 
under  Park  street  and  the  adjoining  mall  of  Boston  Common, 
Temple  street,  and  Stamford  street,  or  other  public  or  private 
lands  adjoining  said  streets,  to  a  point  on  or  near  Stamford  street 
or  Merrimac  square,  where  a  suitable  connection  with  surface 
tracks  may  be  made. 

Sect.  28.  Said  commission  shall  not  begin  the  work  of  con- 
structing any  of  said  subways  until  it  has  filed  in  the  office  of  the 
city  surveyor  of  said  city  a  plan  signed  by  said  commission  show- 
ing the  route  or  location  of  the  part  of  a  subway  which  it  proposes 
to  construct.  Any  such  plan  so  filed  may  be  altered  at  any  time 
by  a  new  plan  signed  and  filed  in  like   .lanner. 

Sect.  29.  Said  commission  may  locate  and  construct  said  sub- 
ways, tunnels,  approaches,  tracks,  sidings,  stations,  entrances  and 
connections  where  it  deems  best  within  the  limits  aforesaid,  and 
may  place  the  entrances  to  the  portions  of  said  subways  and  tun- 
nels intended  for  one  railway,  at  points  along  the  aforesaid  routes 
distinct  and  different  from  the  entrances  to  the  portions  intended 
for  another  railway,  but  shall  not  permanently  occupy  above  the 
surface  of  the  ground  for  any  purpose  any  part  of  said  Common 
except  so  much  of  the  Tremont  and  Boylston  street  malls  as  may 
be  necessary  for  stairways  to  stations  and  coverings  therefor; 
shall  not  between  Boylston  street  and  Park  street,  occupy  or  dis- 
turb any  part  of  the  surface  of  Tremont  street  east  of  the  westerly 
track  of  the  West  End  Street  Railway  Company  as  at  present 
located;  and  shall  so  conduct  the  work  of  construction  that  all 
streets  and  places  under  or  near  which  a  subwa}^  is  constructed 
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shall  be  open  for  traffic  between  eight  o'clock  in  the  forenoon  and 
six  o'clock  in  the  afternoon. 

Sect.  30.  Said  commission  shall  construct  a  bridge  over 
Charles  river,  having  regard  to  its  use  for  railway  purposes,  be- 
tween the  present  Charles  river  bridge  and  the  Fitchburg  railroad 
bridge;  and  may,  in  its  discretion,  reconstruct  Warren  bridge 
with  a  width  not  exceeding  one  hundred  feet;  and  shall  make  the 
draws  in  said  bridge  so  built  or  reconstructed  of  such  width  as  the 
board  of  harbor  and  land  commissioners  shall  approve;  and  no 
compensation  shall  be  required  for  occupation  of  lands  of  the 
Commonwealth,  or  displacement  of  tide  water,  but  in  all  other 
respects  the  provisions  of  chapter  nineteen  of  the  Public  Statutes 
and  acts  in  amendment  thereof  or  in  addition  thereto  shall  apply 
to  such  building  or  reconstruction.  Said  commission  may  make 
approaches  to  said  bridges  not  exceeding  one  hundred  feet  in  width, 
and  may  discontinue  the  present  Charles  river  bridge;  and  after 
such  discontinuance  the  approaches  thereto  shall  be  kept  open 
for  landing  places  or  other  public  uses. 

Sect.  31.  Said  commission  may,  for  the  purposes  of  this  act, 
which  it  is  required  or  authorized  to  carry  out,  use  public  ways 
and  lands  subject  to  the  limitations  herein  contained;  may  take 
for  the  city  of  Boston,  by  purchase  or  otherwise  in  fee,  any  part 
or  the  whole  of  the  property  bounded  by  Haymarket  square,  Canal, 
Causeway  and  Haverhill  streets,  and  any  other  lands,  including 
the  buildings  thereon,  which  said  commission  may  deem  neces- 
sary for  said  purposes;  may  take  for  said  city,  by  purchase  or 
otherwise,  easements  or  estates  or  rights  in  lands,  including  the 
right  to  go  under  the  surface  thereof  or  through  or  under  build- 
ings or  parts  of  buildings  thereon;  and  any  such  taking  in  fee  or 
otherwise  may  be  made  whether  the  lands  taken  or  otherwise 
affected  are  held  under  or  by  title  derived  under  eminent  domain, 
or  otherwise.  A  taking  under  this  section  of  an  easement  or  other 
estate  or  right  in  a  given  parcel  of  real  estate,  whether  such  parcel 
consists  of  unimproved  land  or  of  land  and  buildings,  may  be 
confined  to  a  portion  or  section  of  such  parcel  fixed  by  horizon- 
tal planes  of  division,  below  or  above,  or  at  the  surface  of  the  soil, 
and  in  such  case  no  taking  need  be  made  of  upper  or  lower  por- 
tions or  sections  except  of  such  easements  therein  as  said  commis- 
sion may  deem  necessary. 

Sect.  32.  Said  commission,  to  make  any  taking  by  right  of 
eminent  domain,  shall  cause  to  be  recorded  in  the  registry  of  deeds 
for  the  county  of  Suffolk  a  description  of  the  lands,  easements, 
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estates  or  rights  to  be  taken,  as  certain  as  is  required  in  a  com- 
mon conveyance  of  land,  with  a  statement  that  the  same  are  taken  ' 
under  the  authority  of  this  act,  which  description  and  statement 
shall  be  signed  by  said  commission,  and  the  lands,  easements, 
estates  or  rights  described  in  said  description  shall  upon  such  re- 
cording be  taken  for,  and  shall  vest  in,  said  city. 

Sect.  33.  Said  commission  may  remove  the  buildings  from 
any  and  all  lands  taken  by  it,  and  may  sell  or  lease  for  improve- 
ment or  otherwise  any  part  of,  or  estate  or  interest  in,  any  lands 
or  rights  so  taken,  whenever  the  same  shall  in  the  opinion  of  said 
commission  cease  to  be  required  for  the  purposes  of  this  act.  And 
any  person  or  corporation  acting  under  authority  of  this  act  may 
enter  into  and  upon  any  lands,  and  make  surveys  and  examina- 
tions and  place  and  maintain  marks  therein,  and  may  do  all  other 
acts  thereon  incidental  to  such  surveys,  examinations,  and  placing 
and  maintaining  marks. 

Sect.  34.  Said  commission  shall  determine  all  damages  sus- 
tained by  any  person  whose  property  is  injured  by  it  under  au- 
thority of  section  twenty-seven,  or  is  taken  by  it,  and  if  any  such 
person  cannot  agree  with  said  commission  as  to  the  damages  so 
sustained,  such  damages  may  be  determined  by  a  jury  in  the 
superior  court  for  the  county  of  Suffolk,  on  petition  therefor  of 
said  commission  or  of  said  person  against  said  city,  filed  in  the 
clerk's  office  of  said  court  within  one  year  after  such  taking,  or 
the  property  is  so  injured,  and  judgment  shall  be  entered  upon 
the  determination  of  such  jury,  and  costs  shall  be  taxed  and  execu- 
tion issued  in  favor  of  the  prevailing  party  as  in  civil  cases. 

Sect.  35.  Said  commission  may,  on  or  before  the  completion 
of  said  subways  and  tunnels,  grant  locations  for  tracks  to,  and  for 
two  tracks  in,  said  subways  and  tunnels,  to  be  used  by  any  street 
railway  company  or  companies;  shall  order  all  surface  tracks  to 
be  removed  from  Tremont  street  between  Boylston  street  and 
Scollay  square,  and  from  Boylston  street  between  Park  square 
and  Tremont  street;  and  may  order  any  other  tracks  which,  in 
its  opinion,  have  been  rendered  unnecessary  by  the  construction 
of  said  subways  and  tunnels,  and  which  are  above  said  subways 
and  tunnels,  or  within  a  distance  of  one  thousand  feet  from  any 
entrance  to  said  subways  and  tunnels,  to  be  removed  from  the 
streets.  Said  commission  shall,  subject  to  the  approval  of  the 
board  of  railroad  commissioners,  fix  by  contract  the  terms  and 
conditions  and  rates  of  compensation  for  the  locations  for  said 
two  tracks  in  any  of  said  subways  and  tunnels,  and  for  the  use 
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thereof  by  any  street  railway  company  or  companies  during  a 
term  of  years  not  exceeding  fifty.  Surface  tracks  shall  not  be 
laid  or  maintained  in  that  part  of  any  street  from  which  said  com- 
mission may  have  ordered  such  tracks  removed,  as  herein  pro- 
vided. 

Sect,  36.  Said  commission  may  order  the  temporary  removal 
or  relocation  of  any  surface  tracks  in  or  on  any  land  or  way 
through  or  under  or  near  which  any  subway,  tunnel  or  railway 
aforesaid  is  to  be  built,  also  the  removal  or  relocation  of  any  con- 
duits, pipes,  wires  or  poles  of  any  person  or  corporation,  which 
it  deems  to  interfere  with  the  construction  or  operation  of  any 
such  subway,  tunnel  or  railway,  and  the  person  or  corporation 
owning  such  tracks,  wires  or  other  property  shall  comply  with 
said  orders.  Any  person  or  corporation  using  or  authorized  by 
law  to  use  wires  along  the  route  of  any  such  subway  or  tunnel 
may  place  them  therein  in  such  manner  and  on  such  terms  as 
said  commission  may  approve.  Said  commission  shall  also  desig- 
nate locations  in  or  adjoining  said  subways  and  tunnels  for  sewers, 
gas  pipes,  water  pipes,  conduits  and  electric  wires;  and  may  fix 
the  terms  and  conditions  and  rates  of  compensation  to  be  paid  for 
such  locations  and  the  use  thereof. 

Sect.  37.  The  treasurer  of  the  city  of  Boston  shall  from  time 
to  time,  on  the  request  of  said  commission,  issue  and  sell  at  public 
or  private  sale,  bonds,  registered  or  with  interest  coupon  attached, 
as  he  may  deem  best,  in  the  name  and  behalf  of  said  city,  to  an 
amount  not  exceeding  seven  millions  of  dollars,  and  such  further 
amount  for  said  Charlestown  bridge  and  its  approaches,  in  addition 
to  the  seven  hundred  and  fifty  thousand  dollars  heretofore  appro- 
priated therefor  by  the  city  council  of  said  city,  as  may  be  neces- 
sary for  the  completion  of  said  bridge  and  approaches.  Said 
bonds,  including  said  seven  hundred  and  fifty  thousand  dollars, 
shall  be  designated  on  their  face.  Rapid  Transit  Loan,  shall  be  for 
the  term  of  forty  years,  and  at  rates  of  interest  not  exceeding  four 
per  cent,  per  annum,  as  said  treasurer  shall  determine,  payable 
semi-annually.  The  debt  incurred  under  the  provisions  of  this 
section,  except  the  seven  hundred  and  fifty  thousand  dollars  afore- 
said, shall  not  be  included  in  determining  the  limit  of  indebted- 
ness of  said  city.  The  proceeds  of  said  bonds  shall  be  used  to 
meet  all  damages,  costs,  and  expenses  incurred  in  carrying  out  the 
provisions  of  this  act  by  said  commission  and  all  expenses  hereto- 
fore incurred  for  the  purposes  specified  in  chapter  four  hundred 
and  seventy-eight  of  the  acts  of  eighteen  hundred  and  ninety-three. 
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Sect.  38.  The  board  of  commissioners  of  sinking  funds  for 
the  city  of  Boston  shall  establish  a  sinking  fund  for  the  payment 
of  the  bonds  issued  under  this  act.  All  premiums  received  from 
the  sale  of  said  bonds,  all  moneys  or  securities  deposited  with  the 
treasurer  of  said  city  under  the  provisions  of  this  act  and  forfeited 
to  said  city,  and  all  proceeds  from  any  sale  of  lands  or  rights  taken 
under  authority  of  this  act,  shall  be  paid  into  said  sinking  fund. 
All  rents,  percentages,  or  other  annual  compensation  received  from 
any  person  or  corporation  for  any  use  of  any  of  said  subways,  tun- 
nels or  adjacent  locations  or  for  any  use  of  any  lands  or  rights 
taken  under  authority  of  this  act  shall  be  annually  used  by  the 
said  treasurer,  first,  to  meet  any  deficiency  in  the  sinking  fund 
requirements  for  said  bonds,  after  the  payments  hereinbefore  pro- 
vided for  have  been  made;  second,  to  meet  the  interest  on  said 
bonds,  and  the  surplus,  if  any,  as  a  part  of  the  general  revenue  of 
said  city  for  the  maintenance  of  its  public  parks. 

Sect.  39.  Said  commission  may  take  in  fee,  by  purchase,  or 
otherwise,  a  strip  of  land  from  the  southern  entrance  of  said  sub- 
way, at  or  near  the  junction  of  Tremont  street  and  Shawmut 
avenue,  to  Franklin  park  in  said  city.  Said  strip  shall  be  taken 
in  and  along  and  across  public  ways  or  lands,  or  through  private 
property,  and  shall  not  be  less  than  twenty-five  feet  nor  more  than 
thirty-five  feet  in  width.  Said  strip  of  land  from  Pleasant  street 
to  Dudley  street  shall  be  taken  between  Tremont  and  Washing- 
ton streets;  and  from  Dudley  street  to  Franklin  park  between 
Warren  street  and  Blue  Hill  avenue.  Said  commission  may  also 
take  in  fee,  by  purchase,  or  otherwise,  a  strip  of  land  not  less  than 
twenty-five  nor  more  than  thirty-five  feet  in  width,  from  the  said 
entrance  to  said  subway  on  or  near  Columbus  avenue  to  a  point 
on  said  first  mentioned  strip  of  land.  Said  strip  or  strips  of  land 
shall  be  used  for  an  elevated  railway,  and  for  such  other  public 
purposes  as  said  commission  shall  determine. 

Sect.  40.  This  act  shall  take  effect  upon  its  passage;  but  said 
railroad  corporation  shall  not  do  any  work  in  any  public  wa}"  or 
place,  or  take  any  land  under  the  right  of  eminent  domain,  nor 
shall  said  Boston  Transit  Commission  take  any  land  or  commence 
the  construction  of  any  subway  or  tunnel  until  this  act  shall  be 
accepted  by  a  majority  of  the  voters  of  said  city  voting  at  some 
special  election  called  by  the  mayor  of  said  city  or  at  some  state 
or  municipal  election  designated  by  said  mayor,  such  election  to 
be  held  during  the  year  eighteen  hundred  and  ninety-four.  [Ap- 
proved July  2,  1894. 
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The  foregoing  act  was  accepted  at  a  special  election  held  July 
24,  1894. 


[Stat.  1895,  Ch.  440. 


An  Act  relative   to   the   construction   of   subways  in   the 

city  of  boston. 

Be  it  enacted,  etc.,  as  follows. ■ 

Section  1.  Section  thirty-four  of  chapter  five  hundred  and 
forty-eight  of  the  acts  of  the  year  eighteen  hundred  and  ninety 
four  is  hereby  amended  by  striking  out  in  the  first,  second,  third 
and  fourth  lines,  the  words  "Said  commission  shall  determine  all 
damages  sustained  by  any  person  whose  property  is  injured  by  it 
under  authority  of  section  twenty-seven,  or  is  taken  by  it",  and 
inserting  in  place  thereof  the  words: — Said  commission  may  agree 
with  any  person  as  to  the  amount  to  be  paid,  as  damages  sustained 
by  him,  for  any  property  taken,  or  injured,  by  said  commission 
under  authority  of  this  act  or  of  any  act  in  amendment  hereof, — 
so  as  to  read  as  follows: — Sect.  34.  Said  commission  may  agree 
with  any  person  as  to  the  amount  to  be  paid,  as  damages  sustained 
by  him,  for  any  property  taken,  or  injured,  by  said  commission 
under  authority  of  this  act  or  of  any  act  in  amendment  hereof, 
and  if  any  such  person  cannot  agree  with  said  commission  as  to 
the  damages  so  sustained,  such  damages  may  be  determined  by  a 
jury  in  the  superior  court  for  the  county  of  Suffolk,  on  petition 
therefor  of  said  commission  or  of  said  person  against  said  city, 
filed  in  the  clerk's  office  of  said  court  within  one  year  after  such 
taking,  or  the  property  is  so  injured,  and  judgment  shall  be 
entered  upon  the  determination  of  such  jury,  and  costs  shall  be 
taxed  and  execution  issued  in  favor  of  the  prevailing  party  as  in 
civil  cases. 

Sect.  2.  Nothing  contained  in  said  act  shall  be  construed  as 
preventing  the  said  commission  from  constructing  subways  foy 
less  than  four  railway  tracks  in  any  portion  of  the  routes  defined 
in  the  act  where  said  commission  deems  that  the  construction  of  a 
subway  or  subways  for  four  tracks  is  unnecessary  or  inexpedient; 
but  said  commission  is  authorized  to  make  suitable  provisions  for 
the  future  enlargement  of  any  subway  or  subways  so  as  to  accom- 
modate four  tracks  in  any  portion  of  said  routes,  and  to  make  such 
enlargement  when  said  commission  deems  it  expedient  so  to  do. 
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Sect.  3.  No  portion  of  the  Common,  with  the  exception  of  the 
malls  on  Boylston  and  Tremont  streets,  shall  be  permanently 
occupied  above  the  surface  of  the  ground  for  any  of  the  purposes 
of  the  subway  except  so  far  as  necessary  for  the  suitable  ventila- 
tion thereof,  and  no  portion  of  said  malls  shall  be  permanently 
occupied  above  the  surface  of  the  ground  except  so  far  as  necessary 
for  suitable  ventilation,  and  for  shelter  and  other  accommodations 
at  the  station  entrances  and  exits.  In  constructing  the  subway 
under  the  Common  said  commission  shall  not  be  limited  to  the 
line  of  the  malls,  provided  that  additional  space  is  necessary  or  ex- 
pedient in  orde^o  secure  suitable  curves  and  stations  for  the  sub- 
way, and  a  suitable  loop  for  turning  cars,  nor  shall  said  commission 
be  prohibited  from  disturbing  the  surface  of  Tremont  street  east 
of  the  westerly  track  of  the  West  End  street  railway  except  be- 
tween Winter  street  and  a  point  one  hundred  and  fifty  feet  north- 
erly of  Boylston  street.  In  no  case  shall  the  subway  extend  under 
the  Common  more  than  sixty  feet  beyond  the  present  limit  of  said 
malls. 

Sect.  4.  In  order  that  the  debt  created  for  the  construction  of 
said  subways  may  be  limited  as  nearly  as  possible  to  the  net  cost 
thereof,  the  proceeds  from  any  sales  of  lands  or  rights  therein 
taken  by  purchase  or  otherwise  under  the  authority  of  said  act  or 
any  acts  in  amendment  thereof  made  before  the  expiration  of  two 
years  from  the  date  of  the  completion  of  the  construction  of  the 
subway  may  be  credited  to  the  subway  account  instead  of  being 
paid  into  the  sinking  fund. 

Sect.  5.  The  board  of  street  commissioners  of  the  city  of  Bos- 
ton, with  the  approval  of  the  mayor  and  of  the  Boston  transit 
commission,  may,  for  the  purpose  of  widening  Haverhill  and 
Canal  streets,  take  or  lay  out  any  portion  of  the  land  taken  by  pur- 
chase or  otherwise  by  the  said  Boston  transit  commission;  and  so 
far  as  the  widening  of  said  Haverhill  and  Canal  streets  is  not  ren- 
dered necessary  in  consequence  of  the  construction  of  the  subway, 
the  value  of  the  real  estate  so  taken  or  laid  out  by  said  board,  as 
(determined  by  agreement  between  said  board  and  said  transit  com- 
mission, shall  be  considered  as  expended  for  street  widenings,  and 
not  as  part  of  the  cost  of  building  the  subways. 

Sect.  6.  Said  commission  may,  if  it  deems  expedient,  con- 
struct any  portion  or  the  whole  of  the  tracks  in  said  subway  or 
subways,  and  may  electrically  or  otherwise  equip  the  same,  and 
may  in  the  name  of  the  city  of  Boston,  and  subject  to  the  approval 
of  the  board  of  railroad  commissioners,  enter  into  contracts  with 
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any  surface  or  elevated  railway  company  or  companies,  which  shall 
be  binding  upon  the  contracting  company  or  companies  and  upon 
the  city  and  its  officers  and  boards,  for  locations  for  tracks  and 
other  rights  in  any  part  or  all  of  said  subway  or  subways,  on  such 
terms  and  conditions,  and  containing  such  stipulations  and  pro- 
visions for  the  security  of  said  city  of  Boston,  the  Commonwealth, 
and  all  other  parties,  including  such  contracting  company  or  com- 
panies, as  to  said  commission  or  a  majority  thereof  shall  seem 
just  and  reasonable. 

Sect.  7.  The  interest  on  the  debt  incurred  for  the  construc- 
tion of  the  subway  or  any  part  thereof  shall  be  considered  as  part 
of  the  cost  of  the  construction  until  such  subway  or  part  thereof 
is  open  for  use.    [Approved  June  1,  1895. 


[Stat.   1896,  Ch.  492. 


An  Act  relative   to   the   construction   of   subways  in  the 

city  of  boston. 

Be  it  enacted,  etc.,  as  follows: 

Section  thirty-five  of  chapter  five  hundred  and  forty-eight  of 
the  acts  of  the  year  eighteen  hundred  and  ninety-four  is  hereby 
amended  by  striking  out  in  the  nineteenth  line  the  word  "fifty," 
and  inserting  in  place  thereof  the  word: — twenty, — so  as  to  read 
as  follows: — Section  35.  Said  commission  may,  on  or  before  the 
completion  of  said  subways  and  tunnels,  grant  locations  for  tracks 
to,  and  for  two  tracks  in,  said  subways  and  tunnels,  to  be  used  by 
any  street  railway  company  or  companies;  shall  order  all  surface 
tracks  to  be  removed  from  Tremont  street  between  Boylston  street 
and  Scollay  square,  and  from  Boylston  street  between  Park 
square  and  Tremont  street;  and  may  order  any  other  tracks  which, 
in  its  opinion,  have  been  rendered  unnecessary  by  the  construction 
of  said  subways  and  tunnels,  and  which  are  above  said  subways 
and  tunnels,  or  within  a  distance  of  one  thousand  feet  from  any 
entrance  to  said  subways  and  tunnels,  to  be  removed  from  the 
streets.  Said  commission  shall,  subject  to  the  approval  of  the 
board  of  railroad  commissioners,  fix  by  contract  the  terms  and  con- 
ditions and  rates  of  compensation  for  the  locations  for  said  two 
tracks  in  any  of  said  subways  and  tunnels,  and  for  the  use  thereof 
by  any  street  railway  company  or  companies  during  a  term  of 
years  not  exceeding  twenty.     Surface  tracks  shall  not  be  laid  or 
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maintained  in  that  part  of  any  street  from  which  said  commission 
may  have  ordered  such  tracks  removed,  as  herein  provided.  [Ap- 
proved June  5,  1S96. 


[Stat.   1897,  Ch.  346. 


An  Act  relative  to  the  construction  or  the  approaches 

TO  THE   new  CHARLESTOWN  BRIDGE  IN    THE   CITY   OF   BOSTON. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  The  treasurer  of  the  city  of  Boston  shall  from 
time  to  time  on  the  request  of  the  mayor  of  said  city,  issue  and 
sell  negotiable  bonds  or  certificates  of  said  city  to  an  amount  not 
exceeding  the  sum  required  for  carrying  out  any  order  of  the 
board  of  street  commissioners  of  said  city  laying  out,  locating 
anew,  altering,  widening,  and  requiring  the  construction  of 
Charlestown  street,  from  Haymarket  square  to  Causeway  street 
in  said  city,  as  one  of  the  approaches  to  the  new  bridge  now  being 
constructed  by  the  Boston  transit  commission  between  Boston  and 
Charlestown.  Said  bonds  or  certificates  shall  be  issued  as  a  part 
of,  and  in  addition  to,  and  in  the  same  manner  as,  the  bonds  or 
certificates  issued  under  the  authority  of  chapter  three  hundred 
and  twenty-three  of  the  acts  of  the  year  eighteen  hundred  and 
ninety-one  and  acts  in  amendment  thereof  or  in  addition  thereto, 
and  the  provisions  of  said  acts,  so  far  as  applicable,  shall  apply  to 
the  carrying  out  of  the  provisions  of  this  act. 

Sect.  2.  This  act  shall  take  effect  upon  its  passage.  [Ap- 
proved May  6,  1897. 


[Stat.   1897,   Ch.  347.] 

An  Act   relative   to   the   boston  transit   commission. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  The  Boston  transit  commission  may  transfer  to 
the  city  of  Boston,  to  be  used  for  a  market  or  other  ptiblic  piir- 
poses,  so  much  of  the  land  taken  by  it  between  Haverhill  and 
Canal  streets  as  said  commission  and  the  mayor  of  said  cit^'  ma^' 
agree  upon. 

Sect.  2.  In  order  that  the  debt  created  for  the  constitiction 
of  the  subways  by  said  commission  may  be  limited  as  nearly  as 
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possible  to  the  net  cost  thereof  the  treasurer  of  said  city  shall  from 
time  to  time  on  the  request  of  said  commission,  approved  by  the 
mayor,  issue  bonds  of  said  city,  which  shall  not  be  considered  in 
determining  the  debt  limit,  to  the  amount  determined  by  said 
commission,  with  the  approval  of  the  mayor,  to  be  the  value  of 
the  real  estate  transferred  to  said  city  as  hereinbefore  provided, 
and  shall  sell  the  same  and  hold  the  proceeds  thereof  for  the  con- 
struction of  said  subway;  and  the  seven  million  dollars  author- 
ized for  constructing  said  subways  shall  be  reduced  by  the  amount 
so  issued. 

Sect.  3.     This   act   shall   take   effect   upon  its   passage.      [Ap- 
proved May  6,  1897. 


[Stat.  1897,  Ch.  500.] 


An   Act   to   promote   rapid   transit   in   the    city   oe   boston 

AND    vicinity. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  Section  four  of  chapter  five  hundred  and  forty- 
eight  of  the  acts  of  the  year  eighteen  hundred  and  ninety-four  is 
hereby  amended  by  striking  out  the  whole  of  said  section  and 
inserting  in  place  thereof  the  following: — Section  4.  Said  cor- 
poration may  mortgage  or  pledge  to  any  corporation  organized 
under  the  laws  of  the  Commonwealth,  as  security  for  the  payment 
of  its  bonds,  its  franchises  and  any  or  all  of  its  real  or  personal 
property  and  property  thereafter  acquired  by  it,  including  its 
interest  in  any  elevated  or  surface  railways,  under  or  by  virtue 
of  any  lease  or  operating  contract. 

Sect.  2.  The  first  paragraph  of  section  six  of  said  chapter 
five  hundred  and  forty-eight  is  hereby  amended  so  as  to  read  as 
follows: — Section  6.  Said  corporation  may  construct  lines  of 
elevated  railway  according  to  such  plans  or  systems  as  the  board 
of  railroad  commissioners  may  approve,  to  be  operated  by  elec- 
tricity or  other  motive  power  except  steam,  upon  the  following 
locations,  and  may  equip,  maintain  and  operate  engines,  motors 
and  cars  thereon,  to  wit : — 

Sect.  3.  Section  six  of  said  chapter  five  hundred  and  forty- 
eight  is  hereby  further  amended  by  striking  out  in  the  seventieth 
line  of  said  section  the  words  "in  Brattle  square  in  Cambridge," 
and  inserting  in  place  thereof  the  words: — on  Murray  street  near 
Charles    river    in  Cambridge    to    and, — by    striking    out    in    the 
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seventy-third  and  seventy-fourth  lines  of  said  section  the  words 
"to  and  through  Western  avenue  or  Central  square,"  and  insert- 
ing in  place  thereof  the  words: — thence  over  and  through  private 
land  at  a  point  at  or  near  the  junction  of  Massachusetts  avenue 
and  Main  street  to  and  through  Lafayette  square, — and  by  adding 
at  the  end  of  said  section  the  following: — 

Fourth.  Commencing  at  a  point  near  the  corner  of  Washing- 
ton and  Castle  streets;  thence  upon  and  over  Castle  street  to  a 
point  at  or  near  its  intersection  with  Village  street ;  thence  over  and 
across  the  location,  lands  and  tracks  of  the  Boston  and  Albany 
Railroad  Company,  at  a  height  of  not  less  than  twenty  feet  above 
said  tracks,  to  Corning  street;  thence  across  Corning  street  to 
private  lands  between  Porter  and  Kirkland  streets;  and  thence 
over,  upon  and  under  said  private  lands  by  an  incline,  open  cut 
and  subway  under  Pleasant  street,  to  the  subway  now  constructed 
or  in  process  of  construction  by  the  Boston  transit  commission; 
thence  from  the  northerly  terminus  of  said  subway  by  an  open 
cut,  incline  and  elevated  structure  upon  and  over  land  acquired  by 
the  Boston  transit  commission,  and  Canal  street  to  Causeway 
street;  thence  upon  and  over  Causeway  street  to  a  new  bridge 
now  being  built  by  said  transit  commission,  under  the  provisions 
of  said  chapter  five  hundred  and  forty-eight;  thence  upon  and 
over  said  new  bridge  to  and  through  City  square.  Main  street, 
Essex  street  and  Rutherford  avenue  to  Sullivan  square,  in  that 
part  of  Boston  known  as  Charlestown. 

Fifth.  Commencing  at  a  point  on  Washington  street  at  or  near 
Fay  street;  thence  upon  and  over  private  lands,  and  crossing 
Dover  street,  Shawmut  avenue,  Hingham,  Middlesex,  Emerald, 
Compton,  Lucas,  Paul  and  Castle  streets  to  lands  occupied  by  the 
Boston  and  Albany  Railroad  Company;  thence  over  and  across 
the  location,  lands  and  tracks  of  said  company,  at  a  height  of  not 
less  than  twenty  feet  above  said  tracks,  to  Corning  street;  thence 
across  Corning  street  to  private  lands  between  Porter  and  Kirk- 
land streets,  and  thence  over,  upon  and  under  said  private  lands, 
by  an  incline,  open  cut  and  subway  under  Pleasant  street  to  the 
subway  aforesaid. 

Sixth.  Commencing  at  a  point  at  or  near  the  junction  of 
Washington  and  Dudley  streets,  thence  upon  and  over  that  part 
of  Dudley  street  between  Washington  and  Warren  streets,  and 
upon  and  over  that  part  of  Zeigler  street  between  Washington  and 
Warren  streets;  also  from  Dudley  street,  upon  and  over  Guild 
Row  and  Roxbury  street,  to  Washington  street. 
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Seventh.  Commencing  at  a  point  at  or  near  the  corner  of 
Washington  and  Castle  streets,  thence  upon  and  over  private  lands 
to  Motte  street  or  Orange  lane ;  thence  upon  and  over  Motte  street 
or  Orange  lane  in  part,  and  in  part  upon  and  over  private  lands, 
to  Harrison  avenue;  thence  upon  and -over  Harrison  avenue  to 
Beach  street;  thence  upon  and  over  Beach  street  to  Cove  street; 
thence  upon  and  over  Cove  street  to  Federal  street,  or  upon  and 
over  the  new  street  to  be  constructed  by  the  city  of  Boston,  to 
Atlantic  avenue;  thence  upon  and  over  Atlantic  avenue,  Commer- 
cial street  and  Causeway  street  to  the  said  new  bridge  now  in 
process'  of  construction  by  said  transit  commission,  and  to  Merri- 
mac  street. 

Eighth.  Commencing  at  the  corner  of  Harrison  avenue  and 
Beach  street,  upon  and  over  Harrison  avenue  to.  Essex  street;  and 
thence  upon  and  over  Essex  street  to  Cove  street. 

Ninth.  Commencing  at  or  near  the  corner  of  Motte  street  and 
Harrison  avenue;  thence  upon  and  over  Way  street,  Broadway 
extension  and  upon  and  over  the  existing  bridge  or  a  new  bridge 
to  be  built  across  Fort  Point  channel  to  West  Broadway,  in  that 
part  of  Boston  known  as  South  Boston. 

Said  corporation  may  also  construct  such  loop  lines  in  connec- 
tion with  the  locations  herein  granted,  upon  and  over  such  streets 
or  ways  as  may  be  necessary  or  convenient  to  turn  its  trains  or 
reverse  the  direction  thereof. 

Sect.  4.  Within  the  locations  granted  by  paragraphs  fourth 
and  fifth  of  section  three  of  this  act  no  structure  shall  be  placed 
upon  or  in  the  land  or  locations  of  the  Boston  and  Albany  Rail- 
road Company,  or  upon  or  in  the  land  authorized  to  be  taken  or 
acquired  by  the  Boston  and  Providence  Railroad  Corporation 
under  chapter  five  hundred  and  sixteen  of  the  acts  of  the  year 
eighteen  hundred  and  ninety-six,  entitled  "An  Act  to  provide  for 
a  union  station  for  passengers  on  railroads  entering  the  southerly 
part  of  the  city  of  Boston;"  and  no  land  shall  be  taken  or  location 
built  upon  within  the  limits  of  land  authorized  to  be  taken  or 
acquired  by  said  last  named  corporation,  under  said  chapter,  with- 
out the  consent  of  the  directors  of  the  Boston  and  Albany  Railroad 
Company  in  any  case  affecting  said  company,  and  of  the  Old  Col- 
ony Railroad  Company  in  any  case  affecting  said  company,  or  of 
the  board  of  railroad  commissioners. 

Sect.  5.  Whenever  said  corporation  shall  request  said  Boston 
transit  commission  or  the  city  of  Boston  to  construct  a  subway 
in  or  under  Cambridge  street,  Bowdoin  square  and  Court  street  to 
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connect  with  the  subway  now  being  constructed  by  said  commis- 
sion, and  shall  have  made  with  said  commissioji  or  city  an  agree- 
ment for  the  sole  use  by  it  of  said  proposed  subway  for  the  run- 
ning of  its  trains  therein  and  for  other  purposes,  which  shall  be 
for  a  term  of  not  less  than  twenty  years  and  at  the  same  rental 
and,  so  far  as  applicable,  shall  otherwise  contain  the  same  provi- 
sions as  the  lease  already  made  with  the  West  End  Street  Rail- 
wa}?"  Company  for  the  use  of  said  subway,  said  commission  shall 
forthwith  construct  an  incline,  open  cut  and  subway  beginning  at 
a  point  on  Cambridge  street,  near  North  Russell  street,  upon, 
through  and  under  Cambridge  street,  Bowdoin  square  and  Court 
street  to  a  junction  at  Scollay  square  with  the  subway  described  in 
section  twenty-five  of  said  chapter  five  hundred  and  forty-eight 
and  shall,  at  the  cost  and  expense  of  said  corporation,  to  be  esti- 
mated by  the  street  commissioners  of  said  city  and  paid  in  advance 
into  the  treasury  of  said  city,  such  estimated  sum  to  be  increased 
or  a  part  thereof  returned,  according  as  the  actual  expenses  are 
more  or  less  than  the  sum  so  estimated,  take  for  the  city  of  Boston 
such  lands  on  each  side  of  said  Cambridge  street  as  may  be  neces- 
sary to  make  a  highway  thirty  feet  wide  on  each  side  and  extend- 
ing not  less  than  thirty  feet  nor  more  than  one  hundred  feet,  as 
said  commissioners  may  determine,  beyond  the  ends  of  said  open 
cut,  and  shall  construct  such  highway:  provided,  however,  that  in 
case  the  transit  commissioners  of  the  city  of  Boston  shall  deter- 
mine that  said  subway  may  advantageously  be  extended  nearer  to 
Charles  river  than  said  North  Russell  street,  said  subway  shall  be 
so  extended  and  may  in  such  event  be  constructed  under  Cam- 
bridge street  or  substantially  parallel  therewith,  and  the  city  of 
Boston  may,  by  its  transit  commissioners,  take  such  land  and 
buildings  as  may  be  needful  for  such  construction,  and  the  dam- 
ages occasioned  by  such  taking  shall  be  ascertained  and  recovered 
in  the  manner  provided  by  sections  thirty-two  and  thirty-four  of 
said  chapter  five  hundred  and  forty-eight.  Said  takings  shall  be 
made,  and  the  damages  occasioned  to  any  person  by  such  takings 
shall  be  ascertained  and  recovered,  in  the  manner  provided  in 
sections  thirty-two  and  thirty-four  of  said  chapter  five  hundred  and 
forty-eight. 

Sect.  6.  Before  constructing  its  railroad  upon  any  route 
granted  to  it  and  before  constructing  any  station  in  any  public 
way  or  place  said  corporation  shall  prepare  and  file  with  the  mayor 
of  the  city  of  Boston  plans  showing  the  form  and  method  of  con- 
struction proposed,  for  his  examination  and  appro\^al  as  to  archi- 
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tectural  appearance  and  obstruction  to  light  and  air,  who  shall 
approve  or  disapprove  the  same  in  writing,  and  if  disapproved  by 
him  the  corporation  may  appeal  to  the  said  board  of  railroad 
commissioners,  who  shall  determine  the  question.  Said  corpora- 
tion shall  also  prepare  and  file  with  said  board  plans  showing  the 
form  and  method  of  construction  proposed,  and  the  proposed  loca- 
tion of  the  tracks,  elevated  structure  and  stations,  with  such  detail 
as  may  be  necessary  to  show  the  extent  to  which  any  street,  way, 
avenue,  bridge,  public  or  private  lands  are  to  be  encroached  upon. 
Said  board  shall  examine  the  same  with  reference  to  the  strength 
and  safety  of  the  structure,  and  to  the  strength  and  safety  of  any 
bridge  traversed  thereby,  and  with  reference  to  the  rolling  stock, 
motive  power  and  method  of  operation,  and  with  reference  to  the 
convenience  and  comfort  of  the  public,  and  may  employ,  at  the 
expense  of  said  corporation,  a  competent  engineer  with  whom  to 
consult  in  relation  thereto.  When  said  construction  plans  are  sat- 
isfactory to  said  board  they  shall  give  a  certificate  approving  the 
same.  The  corporation  shall  not  proceed  to  construct  its  road 
until  such  certificate  has  been  given,  and  if  said  construction  plans, 
as  filed,  are  not  satisfactory  to  said  board  it  may  require  them  to 
be  changed  before  giving  said  certificate  of  approval;  and  any 
structure  erected  in  accordance  with  said  plans  may  be  modified 
or  changed  by  said  corporation,  with  the  consent  of  said  board. 

Sect.  7.  Wherever  the  routes  upon  which  said  corporation  is 
authorized  to  construct  and  operate  its  elevated  railroad  cross  the 
locations  or  tracks  of  any  railroad  company,  the  crossing  shall  be 
made  in  such  manner  and  the  method  of  construction  shall  be  such 
as  may  be  agreed  upon  between  the  directors  of  said  railroad 
company  and  the  directors  of  said  corporation;  and  if  the  parties 
are  unable  to  agree  as  to  the  manner  of  crossing  or  method  of  con- 
struction at  that  point,  the  same  shall  be  determined  by  the  board 
of  railroad  commissioners,  upon  the  application  of  either  party. 
And  in  case  any  railroad  company  sustains  any  damage  by  reason 
of  such  crossing,  or  in  case  any  other  person  or  corporation  suffers 
any  damage  in  property,  by  reason  of  any  acts  done  b}^  said  cor- 
poration under  the  authority  of  this  act  or  said  chapter  five  hun- 
dred and  forty-eight,  the  same  shall  be  estimated  and  recovered  in 
the  manner  provided  in  sections  eight,  nine  and  eleven  of  said 
chapter  five  hundred  and  forty-eight  as  amended  by  this  act, 
according  as  said  sections  shall  apply.  Said  corporation  may  con- 
struct that  portion  of  its  elevated  railroad  over  that  part  of  the 
seventh  location  described  in  section  three  of  this  act  between 
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Albany  street  and  Merrimac  street  in  the  city  of  Boston  of  such 
strength  and  character  that  it  will  be  suitable  for  the  hauling  of 
railroad  cars  thereon;  and  said  corporation  is  hereby  authorized 
to  haul  railroad  cars  of  other  corporations  thereon ;  and  the  restric- 
tion contained  in  section  one  of  said  chapter  five  hundred  and 
forty-eight,  as  to  the  transportation  of  freight  and  baggage,  shall 
not  apply  to  transportation  thereon. 

Sect.  S.  If,  in  the  construction  of  its  said  railroad  and  appur- 
tenances, it  becomes  necessary  for  said  corporation  to  remove  any 
poles,  wires  or  other  structures,  in,  upon  or  over  any  public  streets 
or  ways,  or  to  interfere  with  any  pipes  or  structures  underneath 
the  surface  of  the  ground  in  such  streets  or  ways,  it  shall  have 
the  right  to  remove  the  same:  provided,  however,  that  it  shall  at 
its  own  expense  provide  for  such  structures,  either  above  or  below 
ground,  in  such  manner  as  the  superintendent  or  other  officer  hav- 
ing charge  of  the  streets  may  approve.  Said  corporation  may  con- 
struct inclines  at  such  points  as  it  may  deem  expedient,  for  the 
purpose  of  making  connections  with  surface  railways  or  railroads. 

Sect.  9.  The  provisions  of  chapter  forty-nine  of  the  Public 
Statutes,  relative  to  cases  where  damages  are  claimed  to  estates  in 
which  two  or  more  persons  have  different,  separate  or  several  in- 
terests, shall  apply  to  all  proceedings  under  sections  eight,  nine 
and  eleven  of  said  chapter  five  hundred  and  forty-eight  of  the  acts 
of  the  year  eighteen  hundred  and  ninety-four  in  which  damages 
caused  by  the  acts  of  said  corporation  are  claimed  for  such  estates. 

Sect.  10.  Said  corporation  may  establish,  and  take  a  toll  or 
fare,  which  shall  not  exceed  the  sum  of  five  cents  for  a  single 
continuous  passage  in  the  same  general  direction  upon  the  roads 
owned,  leased  or  operated  by  it;  and  this  sum  shall  not  be  reduced 
by  the  legislature  during  the  period  of  twenty-five  years,  from  and 
after  the  passage  of  this  act:  provided,  however,  that  the  board  of 
railroad  commissioners  may  upon  the  petition  of  the  board  of 
aldermen  of  a  city,  selectmen  of  a  town,  or  fifty  legal  voters  of  a 
city  or  town,  in  which  any  of  the  lines  owned,  leased  or  operated 
by  said  corporation  are  located,  after  due  notice  and  hearing  the 
parties  interested,  reduce  such  toll  or  fare;  but  such  toll  or  fare 
shall  not,  without  the  consent  of  said  corporation,  be  so  reduced  as 
to  yield,  with  all  other  earnings  and  incomes  of  said  corporation, 
except  the  income  of  the  funds  deposited  with  the  treasurer  of  the 
Commonwealth  as  required  by  this  act  and  said  chapter  five  hun- 
dred and  forty-eight,  a  net  divisible  income,  after  paying  all  ex- 
penses   of   operation,    interest,    taxes,    rentals,    and   other   lawfiil 
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charges,  and  after  charging  off  a  reasonable  amount  for  deprecia- 
tion, of  less  than  eight  per  cent,  per  annum  on  the  outstanding 
capital  stock  of  said  corporation  actually  paid  in  in  cash.  The 
report  of  the  board  shall  be  final  and  conclusive  for  one  year. 
During  said  period  of  twenty-five  years  no  taxes  or  excises  not  at 
present  in  fact  imposed  upon  street  railways  shall  be  imposed  in 
respect  of  the  lines  owned,  leased  or  operated  by  said  corporation, 
other  than  such  as  may  have  been  in  fact  imposed  upon  the  lines 
hereafter  leased  or  operated  by  it  at  the  date  of  such  operating  con- 
tract or  of  such  lease  or  agreement  hereafter  made  therefor  nor 
any  other  burden,  duty  or  obligation  which  is  not  at  the  same  time 
imposed  by  general  law  on  all  street  railway  companies:  provided, 
however,  that  said  corporation  shall  be  annually  assessed  and  shall 
pay  taxes  now  or  hereafter  imposed  by  general  law  in  the  same 
manner  as  though  it  were  a  street  railway  company,  and  shall,  in 
addition,  as  compensation  for  the  privileges  herein  granted,  and 
for  the  use  and  occupation  of  the  public  streets,  squares  and  places, 
by  the  lines  of  elevated  and  surface  railroad  owned,  leased  and 
operated  by  it,  pay  to  the  Commonwealth,  on  or  before  the  last 
day  of  November  in  each  year,  during  said  period  of  twenty-five 
years,  an  annual  sum,  the  amount  of  which  shall,  in  each  year  end- 
ing the  last  day  of  September,  be  determined  by  the  amount  of  the 
annual  dividend  paid  in  that  year  by  said  corporation,  in  the  fol- 
lowing manner: — If  the  annual  dividend  paid  is  six  per  cent,  or 
less,  or  if  no  dividend  is  paid,  the  sum  payable  that  year  shall  be 
a  sum  equal  to  seven  eighths  of  one  per  cent,  of  the  gross  earnings 
of  all  the  lines  of  elevated  or  surface  railroads  owned,  leased  or 
operated  by  said  corporation;  if  said  dividend  exceeds  six  per 
cent,  then  a  sum  equal  to  the  excess  of  the  dividends  over  six  per 
cent,  in  addition  to  said  seven  eighths  of  one  per  cent,  of  said  gross 
earnings.  The  above  sum  shall  be  paid  into  the  treasury  of  the 
Commonwealth  and  distributed  among  the  different  cities  and 
towns  in  proportion  to  the  mileage  of  elevated  and  surface  main 
track,  reckoned  as  single  track,  which  is  owned,  leased  or  operated 
by  said  corporation  and  located  therein.  Said  corporation  shall 
also  provide  free  transfer  from  elevated  to  surface  and  from  sur- 
face to  elevated  cars  at  all  stations  of  the  elevated  lines  reached  by 
surface  lines  and  from  one  elevated  car  or  train  to  another  at 
junction  points  entitling  a  passenger  to  a  continuous  ride  in  the 
same  general  direction  and  such  further  free  transfers  on  all  the 
surface  lines  of  railway  owned,  leased  or  operated  by  it,  as  may  be 
satisfactory  to  or  required  by  the  board  of  railroad  commissioners. 
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Sect.  11.  Section  seventeen  of  said  chapter  five  hundred  and 
forty-eight  is  hereby  amended  by  striking  out  the  whole  of  said 
section  and  inserting  in  place  thereof  the  following: — Section  17. 
Said  corporation  is  hereby  authorized,  at  any  time  after  the  pas- 
sage of  this  act,  to  lease  and  operate  the  lines,  property,  rights, 
locations  and  franchises  of  the  West  End  Street  Railway  Com- 
pany, and  of  any  other  street  railways  or  elevated  railroads  whose 
lines  may  be  or  become,  in  whole  or  in  part,  tributary  to  or  con- 
necting with  its  lines,  and  enjoy  all  the  rights  and  privileges  there- 
to appertaining  and  belonging,  subject  to  the  duties,  liabilities 
and  restrictions  thereto  appertaining;  and  said  West  End  Street 
Railway  Company,  and  such  railways  or  railroads,  are  hereby  au- 
thorized to  make  such  leases  or  operating  contracts,  upon  the  con- 
sent in  each  case  of  a  majority  in  interest  of  their  stockholders, 
given  at  a  meeting  called  for  that  purpose:  provided,  however,  that 
no  such  lease  or  operating  contract  of  the  West  End  Street  Rail- 
way Company  shall  be  valid  until  the  terms  thereof,  so  far  as  they 
relate  to  the  rental  or  compensation  to  be  paid,  and  to  the  due 
and  safe  transportation  of  the  public,  have  been  approved  by  the 
board  of  railroad  commissioners;  and  provided,  further,  that  any 
lease  of  any  other  street  railway  or  elevated  railroad  company 
shall  be  subject  to  the  provisions  of  all  general  laws  relating  to 
the  leasing  of  street  railways. 

Sect.  12.  Said  corporation  shall  not  construct,  maintain  and 
operate  its  railroad  in  the  subway  now  constructed  or  in  process  of 
construction  and  now  leased  to  the  West  End  Street  Railway 
Company,  unless  said  street  railway  company  shall,  under  the  pro- 
visions of  said  lease,  assign  to  said  corporation  its  rights,  powers 
and  privileges  thereunder,  or  otherwise  consent  to  such  construc- 
tion, maintenance  or  operation;  and  in  such  event  said  corporation 
may  construct  and,  during  the  term  of  the  existing  and  any  future 
contract  for  the  use  of  the  subway,  may  operate  its  railroad  in  said 
subway.  In  such  event,  upon  the  request  of  said  corporation  and 
upon  its  agreement  that  the  cost  thereof  shall  be  considered  as  part 
of  the  cost  of  the  subway  under  the  existing  contract  with  said 
West  End  Street  Railway  Company  for  the  use  of  the  same,  the 
Boston  transit  commission  shall  make  such  alterations  in  the  sub- 
way, and  the  approaches  thereto,  as  may  be  necessary  to  render  the 
same  suitable  for  the  running  of  cars  and  trains  of  cars  through 
the  same,  in  connection  with  the  elevated  structure,  upon  the 
routes  hereinbefore  granted,  and  said  commission  shall  discontinue 
so  much  of  Travers  street  as  may  be  necessary  to  provide  a  grad- 
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ual  incline  from  the  northerly  portion  of  the  subway  to  the  ele- 
vated structure  on  Causeway  street.  Said  transit  commission  shall 
also  construct  the  new  bridge  across  the  Charles  river,  now  in 
process  of  construction  by  them,  of  such  strength  as  to  safely  sup- 
port said  elevated  railroad  thereon,  and  shall  so  design  the  same 
that  the  elevated  structure  may  be  placed  thereon;  but  any  altera- 
tion in  the  plan  and  structure  of  said  bridge  hereafter  made  by  said 
commission  in  order  to  secure  such  additional  strength  shall  be 
paid  for  by  said  corporation. 

Sect.  13.  Said  corporation  shall,  within  three  months  from 
the  passage  of  this  act,  deposit  with  the  treasurer  of  the  Common- 
wealth the  sum  of  three  hundred  thousand  dollars  in  cash  or  secu- 
rities satisfactory  to  said  treasurer,  and  the  same,  or  any  portion 
thereof  remaining  after  the  payment  of  all  executions  under  the 
provisions  of  section  thirteen  of  said  chapter  five  hundred  and 
forty-eight,  shall  be  forfeited  to  the  Commonwealth  if  said  corpor- 
ation shall  negligently  fail  to  perform  either  of  the  requirements 
hereinafter  in  this  section  set  forth,  namely: — Within  sixty  days 
from  the  making  of  such  deposit  the  corporation  shall  apply  to  the 
board  of  aldermen  of  the  city  of  Boston  for  a  route  of  not  less  than 
four  or  more  than  seven  miles  of  double  track  in  said  city,  exclu- 
sive of  subways,  over  locations  hereinbefore  granted.  If  the  route 
so  applied  for  is  not  approved  by  the  mayor  and  aldermen  within 
sixty  days  of  the  application  therefor,  the  corporation  shall  within 
thirty  days  from  the  expiration  of  said  sixty  days  apply  to  the 
board  of  railroad  commissioners  for  such  approval,  who  shall  have 
authority  to  approve  the  same,  and  upon  any  refusal  or  failure  for 
sixty  days  of  any  board  of  aldermen  or  selectmen  to  approve  any 
route  lawfully  applied  for  by  said  corporation,  the  corporation 
may  apply  therefor  to  said  board,  which  may  approve  the  same. 
The  corporation  shall  construct  its  railroad  over  said  route  first 
applied  for  as  aforesaid  within  three  years  after  it  is  authorized 
to  begin  the  construction  thereof.  In  case  of  its  failure  so  to  do 
any  lease  from  the  West  End  Street  Railway  Company  to  said  cor- 
poration shall  thereupon  cease  and  determine.  If  such  construc- 
tion is  delayed  by  litigation  or  unforeseen  casualty,  so  that  the  same 
cannot  be  completed  within  said  period  of  three  years,  the  corpor- 
ation may  apply  to  the  supreme  judicial  court  for  relief  from  such 
forfeiture  or  determination  of  said  lease,  and  the  court,  upon  notice 
to  the  attorney- general,  the  city  of  Boston,  and  the  West  End 
Street  Railway  Company,  and  upon  hearing  and  proof  that  said 
litigation  was  not   collusive   or   that   such    casualty'    was  without 
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the  fault  of  said  corporation,  may  grant  relief  against  such  for- 
feiture or  determination  of  the  lease,  and  may  fix  the  time  within 
which  such  construction  shall  be  completed. 

Sect.  14.  Said  corporation  shall  also,  within  one  year  after  it 
is  authorized  to  begin  the  construction  of  its  railroad  over  the 
route  first  applied  for  as  provided  in  section  thirteen  of  this  act, 
apply  for  a  further  route  of  such  length  that  the  same,  with  said 
route  first  applied  for,  shall  amount  to  not  less  than  seven  miles 
of  double  track,  exclusive  of  subways,  over  locations  hereinbefore 
granted.  If  said  route  is  not  approved  by  the  mayor  and  aldermen 
of  the  city  wherein  said  location  is  applied  for  within  sixty  days 
of  the  application  therefor,  the  corporation  shall,  within  thirty 
days  from  the  expiration  of  said  sixty  days,  apply  to  the  board  of 
railroad  commissioners  for  such  approval,  who  shall  have  author- 
ity to  approve  the  same.  Said  corporation  shall  construct  its  rail- 
road over  said  route  within  three  years  after  it  is  authorized  to 
begin  the  construction  thereof. 

Sect.  15.  Said  corporation  shall  join  with  the  city  of  Boston 
and  the  city  of  Cambridge  in  a  petition  to  the  legislature  for  the 
year  eighteen  hundred  and  ninety-eight  or  the  year  eighteen  hun- 
dred and  ninety-nine,  as  said  cities  may  elect,  for  an  act  authoriz- 
ing the  construction  and  maintenance  of  a  bridge  across  the  Charles 
river,  at  or  near  the  present  site  of  the  West  Boston  bridge,  suit- 
able for  the  use  of  the  elevated  and  surface  cars  of  said  corpora- 
tion, and  also  for  all  the  purposes  of  ordinary  travel  between  said 
cities;  and  said  corporation  shall  pay  towards  the  construction  of 
said  bridge  such  portion  thereof  as  shall  be  rendered  necessary  by 
reason  of  its  being  of  additional  size  and  strength  for  the  use  of 
the  elevated  railroad  of  said  corporation,  and  shall  also  itself  con- 
struct or  shall  pay  for  constructing  its  railway,  both  elevated  and 
surface,  across  said  bridge,  and  the  balance  of  such  cost  beyond 
that  paid  by  said  corporation  shall  be  paid  one  half  by  the  city  of 
Boston  and  one  half  by  the  city  of  Cambridge.  Said  corporation 
shall  also,  within  the  period  of  six  months  from  the  time  such 
bridge  is  finished,  apply  for  a  route  beginning  at  any  of  its  lines 
of  elevated  track  in  Boston  to  said  new  bridge,  across  the  same,  to 
Brattle  square  in  Cambridge,  over  the  locations  hereinbefore 
granted.  If  said  route  is  not  approved  by  the  mayor  and  alder- 
men of  Boston  and  Cambridge,  within  sixty  da^'-s  of  the  applica- 
tion therefor,  the  said  corporation  shall,  within  thirty  days  from 
the  expiration  of  said  sixty  days,  apply  to  the  board  of  railroad 
commissioners  for  such  approval,  who  shall  have  authority  to  ap- 
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prove  the  same.  Said  corporation  shall  construct  its  railroad  over 
said  route  within  two  years  after  it  is  authorized  to  begin  the  con- 
struction thereof.  The  city  of  Cambridge  may  petition  the  su- 
preme judicial  court  sitting  in  equity,  to  enforce  compliance  with 
the  provisions  of  this  section,  and  if  it  be  found,  on  the  petition 
of  said  city,  that  said  corporation  has  failed  to  comply  with  said 
provisions,  the  said  supreme  judicial  court  may  pass  such  order 
or  decree  as  it  may  deem  proper  in  the  premises. 

Sect.  16.  Section  twenty  of  said  chapter  five  hundred  and 
forty-eight  is  hereby  amended  by  striking  out  the  whole  of  said 
section  and  inserting  in  place  thereof  the  following: — Section  20. 
The  supreme  judicial  and  superior  courts  shall  have  jurisdiction 
in  equity,  on  petition  of  any  party  in  interest,  or  any  city  or  town 
in  which  said  corporation  is  required  to  build  a  railroad  under  this 
act,  to  compel  compliance  with  the  provisions  of  this  act,  and  to 
enforce  any  order  made  under  the  authority  thereof,  and  to  pre- 
vent violation  of  any  of  the  provisions  thereof,  and  if  it  shall  be 
found  on  complaint  of  any  city  or  town  in  which  said  corporation 
has  built  or  is  proceeding  to  build  a  railroad  under  this  act,  or  of 
any  party  in  interest,  that  said  corporation  has  neghgently  failed 
to  comply  with  the  provisions  of  this  act,  the  court  may  pass  such 
order  or  decree  as  it  may  deem  proper  in  the  premises:  provided, 
however,  that  no  petition  in  equity  shall  be  filed  for  damages  for 
which  an  action  is  given  by  this  act  until  payment  thereof  has  been 
refused  on  execution  issued  as  provided  in  section  twelve. 

Sect.  17.  Whenever  said  corporation  is  authorized  to  begin 
the  construction  of  its  railroad  over  the  route  first  applied  for,  as 
provided  in  section  thirteen  of  this  act  the  Boston  transit  com- 
mission shall  construct  a  tunnel  or  tunnels,  of  sufficient  size  for 
two  railway  tracks,  with  approaches,  entrances,  sidings,  stations 
and  connections  therefor,  and  for  the  running  of  railway  cars 
therein,  from  a  point  on  or  near  Hanover  street  in  the  city  of  Bos- 
ton, or  such  other  point  or  points  as  said  board  may  deem  proper 
for  a  suitable  connection  with  the  subway  or  subways  provided  for 
in  section  twenty-five  of  said  chapter  five  hundred  and  forty-eight 
to  a  point  at  or  near  Maverick  square  in  that  part  of  Boston  called 
East  Boston,  where  a  suitable  connection  with  surface  tracks  may 
be  made.  Said  tunnel  or  tunnels  shall  be  constructed  in  a  thorough 
and  substantial  manner,  with  special  reference  to  strength,  dura- 
bility and  safety  for  railway  travel,  and  shall  be  water  tight,  or  in 
case  of  leakage  the  water  shall  be  taken  care  of  by  said  city.  Upon 
completion  thereof  said  commission  shall  execute  a  lease  thereof 
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in  writing  to  said  corporation  for  a  term  expiring  twenty-five  years 
from  the  date  of  the  passage  of  this  act,  at  an  annual  rental  equal 
to  three  eighths  of  one  per  cent,  of  the  gross  receipts  for  each  year 
ending  September  thirtieth,  of  all  lines  owned,  leased  or  operated 
by  said  corporation,  to  be  paid  to  said  city  on  or  before  the  last  day 
of  November  in  each  year,  with  the  privilege  to  the  lessee  to  sub- 
let the  same,  such  lease  to  contain  such  other  terms  and  provisions 
as  may  be  agreed  on  by  said  commission  and  said  corporation,  or 
in  case  of  disagreement,  as  shall  be  determined  by  the  board  of 
railroad  commissioners.  Said  rental  shall  be  in  full  compensation 
for  the  exclusive  use  of  said  tunnel  by  said  corporation,  its  sub- 
lessees, successors  or  assigns.  Said  city  shall  collect  from  each  per- 
son passing  through  said  tunnel  in  either  direction  a  toll  of  one 
cent:  provided,  however,  that  if  in  any  year  ending  on  the  thirti- 
eth day  of  September  the  receipts  from  such  tolls,  together  with 
the  rental  above-provided  for,  amount  to  a  sum  so  in  excess  of  the 
interest  and  sinking  fund  requirements  of  said  bonds  for  that  year 
that  the  board  of  railroad  commissioners  is  of  opinion  that  the  toll 
may  be  reduced,  said  board  shall  on  petition  of  ten  citizens  of  said 
city  establish  such  reduced  toll  for  the  period  of  one  year  from  the 
first  day  of  January  next  ensuing,  as  will  in  its  opinion  yield  an 
amount  sufficient  to  meet,  with  said  rental,  said  interest  and  sink- 
ing fund  requirements  for  that  year;  or  said  board  may  altogether 
discontinue  such  toll  when  it  is  of  opinion  that  such  rental  alone  is 
sufficient  to  meet  said  requirements;  but  any  such  reduction  shall 
be  carried  into  effect  by  a  provision  for  the  sale  of  tickets,  and  the 
cash  fare  shall  continue  to  be  one  cent.  The  whole  amount  of  such 
tolls  and  of  said  rentals  is  hereby  pledged  to  meet  the  principal 
and  interest  of  the  bonds  issued  to  pay  for  the  construction  of  said 
tunnel  or  tunnels,  and  this  pledge  shall  be  expressed  on  the  face 
of  such  bonds  as  one  of  the  terms  thereof;  provided,  however,  that 
after  such  tolls  have  been  discontinued  if  said  rentals  shall  for  any 
year  ending  on  the  thirtieth  day  of  September  yield  an  amount 
more  than  sufficient  to  meet  the  interest  and  sinking  fund  require- 
ments of  said  bonds  for  such  year  such  excess  over  said  require- 
ments shall  be  regarded  as  general  revenue  of  said  city.  In  case  in 
any  year  the  rentals  and  tolls  above-provided  for  shall  not  yield  a 
sufficient  amount  to  meet  said  interest  and  sinking  fund  require- 
ments the  compensation  received  by  said  city  under  section  ten  of 
this  act  shall  be  applied  so  far  as  may  be  necessary  toward  meet- 
ing such  requirements.  Said  corporation  shall  be  the  agent  of 
said  city  to  collect  such  tolls  under  such  arrangements  as  shall  be 
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agreed  upon  by  said  city  and  said  corporation,  or  in  case  of  dis- 
agreement, as  shall  be  determined  by  the  board  of  railroad  com- 
missioners. 

Sect.  18.  The  treasurer  of  said  city  shall  from  time  to  time, 
on  the  request  of  said  transit  commission,  issue  and  sell  at  public 
or  private  sale,  bonds  of  said  city  to  the  amount  required  to  pay 
the  cost  and  expenses  of  constructing  the  incline,  open  cut  and 
subway  under  Cambridge  street,  Bowdoin  square  and  Court  street 
provided  for  in  section  five  of  this  act,  and  the  stations,  steps  and 
other  structures  in  connection  therewith,  and  of  any  alterations  in 
subways  which  may  be  required  under  the  lease  of  the  subway 
made  by  said  commission  with  said  West  End  Street  Railway 
Company,  and  shall  further  issue  bonds  for  the  purposes  herein- 
after specified  to  the  amount  of  five  hundred  thousand  dollars;  all 
of  said  bonds  shall  be  designated  on  their  face.  Rapid  Transit 
Loan,  shall  be  for  the  term  of  forty  years,  and  be  registered  or 
have  coupons  attached,  and  shall  bear  interest  at  a  rate  not  exceed- 
ing fotu"  per  cent,  per  annum,  payable  semi-annually,  as  said 
treasurer  shall  determine,  and  shall  not  be  included  in  determin- 
ing the  limit  of  indebtedness  of  said  city ;  said  treasurer  shall  apply 
the  proceeds  of  said  five  hundred  thousand  dollars  in  bonds,  and 
the  proceeds  of  the  seven  millions  of  dollars  in  bonds  authorized 
to  be  issued  by  said  chapter  five  hundred  and  forty-eight,  to  the 
payment  of  the  costs  and  expenses  of  constructing  the  subways 
authorized  by  section  twenty-five  of  said  chapter  five  hundred  and 
forty-eight,  and  of  the  tunnel  or  tunnels  to  East  Boston  provided 
for  in  the  preceding  section,  and  the  stations,  inclines  and  steps 
in  connection  therewith,  but  a  separate  account  shall  be  kept  of 
the  bonds  issued  for,  and  expenses  inciurred  in  connection  with, 
the  construction  of  said  tunnel  or  tunnels. 

Sect.  19.  The  locations  of  or  right  to  maintain  any  elevated 
lines  or  structiures  of  the  Boston  Elevated  Railway  Company  shall 
not  be  subject  to  revocation  except  in  the  manner  and  on  the  terms 
prescribed  in  sections  seven  and  eight  of  chapter  one  hundred  and 
twelve  of  the  Public  Statutes:  provided,  however,  that  any  location 
upon  which  said  corporation  has  not  constructed  its  railroad  within 
ten  years  from  the  passage  of  this  act  shall  be  subject  to  revocation 
by  the  legislature ;  but  no  location  upon  which  said  corporation  has 
begun  the  construction  of  its  railroad  within  said  period  shall  be 
subject  to  revocation  if  the  same  be  completed  within  three  years 
thereafter. 

Sect.  20.     Section  ten  of  said  chapter  five  hundred  and  forty- 
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eight  of  the  acts  of  the  year  eighteen  hundred  and  ninety-four  is 
hereby  amended  so  as  to  read  as  follows: — Section  10.  Said  cor- 
poration may  locate  stations  at  convenient  points,  with  suitable 
exits  and  approaches  to  and  from  the  streets  and  stations,  but  the 
same,  excepting  platforms  and  approaches  thereto  from  buildings, 
shall  not  be  located  in  any  public  way  or  place,  unless  approved 
by  the  mayor  and  aldermen  or  selectmen. 

Sect.  21.  Except  as  otherwise  expressly  provided  in  said 
chapter  five  hundred  and  forty-eight  and  by  this  act,  said  corpora- 
tion shall  have  all  the  powers  and  privileges  and  be  subject  to  all 
the  duties,  liabilities  and  restrictions  set  forth  in  general  laws  now 
or  hereafter  in  force  relating  to  street  railway  companies,  so  far 
as  the  same  may  be  applicable,  but  the  provisions  of  chapter  one 
hundred  and  thirteen  of  the  Public  Statutes  or  other  general  laws 
relating  to  the  alteration  or  revocation  of  the  locations  of  street 
railway  companies,  shall  not  be  deemed  applicable  to  the  locations 
or  routes  for  elevated  railroads  granted  to  said  corporation.  So 
much  of  section  one  of  said  chapter  five  hundred  and  forty-eight 
as  provides  that  said  corporation  shall  be  subject  to  the  general 
laws  relating  to  railroad  corporations  is  hereby  repealed. 

Sect.  22.  Sections  sixteen,  nineteen  and  twenty-one  of  said 
chapter  five  hundred  and  forty-eight  are  hereby  repealed. 

Sect.  23.  This  act  shall  take  effect  upon  its  passage.  [Ap- 
proved June  10,  1897. 


[Stat.   1899,  Ch.  375.] 

An  Act  relative  to  the  boston  transit  commission. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  The  term  of  office  of  the  members  of  the  Boston 
transit  commission  is  hereby  extended  for  three  3^ears  from  the 
first  day  of  July  in  the  year  eighteen  himdred  and  ninety-nine. 

Sect.  2.  The  powers,  duties  and  compensation  of  said  com- 
mission and  of  the  members  thereof  during  said  term  of  three 
years,  shall  be  the  same  as  are  specified  and  provided  in  chapter 
five  hundred  and  forty-eight  of  the  acts  of  the  year  eighteen  hun- 
dred and  ninety-four  and  in  acts  in  amendment  thereof  or  in  ad- 
dition thereto ;  and  any  vacancy  occurring  in  said  commission  shall 
be  filled  in  the  manner  provided  in  said  chapter  five  hundred  and 
forty-eight.  Said  compensation  and  the  expenses  incurred  by  said 
commission  shall  be  paid  as  provided  in  said  chapter  five  hundred 
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and  forty-eight  and  in  acts  in  amendment  thereof  or  in  addition 
thereto. 

Sect.  3.     This   act   shah  take   effect  upon  its   passage.      [Ap- 
proved May  19,  1S99. 


[Stat.  1902,  Ch.   114.] 


An  Act  relative  to  the  connecting  of  the  east  boston 
tunnel,  the  cambridge  street  subway,  and  other  sub- 
WAYS. 

Bt  it  enacted,  etc.,  as  follows: 

Section  1.  The  provisions  of  chapter  five  hundred  of  the  acts 
of  the  year  eighteen  hundred  and  ninety-seven,  relative  to  the  con- 
struction of  a  tunnel  to  East  Boston  and  a  subway  under  Cam- 
bridge street,  are  extended  so  that  the  East  Boston  tunnel  and  the 
Cambridge  street  subway  may,  with  the  consent  of  the  Boston 
Elevated  Railway  Company,  be  connected  with  the  existing  sub- 
way and  with  each  other,  and  with  any  other  subway,  on  such 
terms,  in  such  manner  and  at  such  points,  whether  at  grade  or 
otherwise,  as  the  Boston  transit  commission  may  deem  that  the 
public  interests  require. 

Sect.  2.  The  provisions  of  chapter  five  hundred  and  forty- 
eight  of  the  acts  of  the  year  eighteen  hundred  and  ninety-four,  of 
chapter  five  hundred  of  the  acts  of  the  year  eighteen  hundred  and 
ninety-seven,  and  of  the  acts  in  amendment  of  or  in  addition  to  said 
acts,  shall  apply  to  the  Boston. transit  commission  and  the  mem- 
bers thereof  in  the  execution  of  any  work  authorized  by  law  to  be 
done  by  said  commission. 

Sect.  3.  This  act  shall  take  effect  upon  its  passage.  [Ap- 
proved February  25,  1902. 


[Stat.  1902,  Ch.  534. 


An    Act    to    provide    for    the    construction    of    additional 

tunnels    and    SUBWAYS    IN    THE    CITY    OF    BOSTON. 

Be  it  enacted,, etc.,  as  follows: 

Section  1.     The  Boston  transit  commission,  hereinafter  called 
the  commission,  may  construct  in  the  city  of  Boston,  hereinafter 
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called  the  city,  a  system  of  tunnels  and  subways  so  designed  as 
to  be  adapted  for  the  accommodation  of  two  tracks  especially  for 
use  by  elevated  cars  or  trains  and  two  tracks  especially  for  use  by 
surface  cars,  from  a  point  or  points  near  the  junction  of  Broad- 
way and  Washington  street  or  within  one  thousand  feet  there- 
from, through  and  under  public  streets,  squares  or  places  and  pub- 
lic or  private  lands,  between  the  existing  subway  and  a  line  paral- 
lel with  and  seven  hundred  and  fifty  feet  easterly  from  Washing- 
ton street  to  the  line  of  Court  and  State  streets,  and  thence  north- 
erly by  such  route  as  may  be  deemed  best,  to  a  point  or  points  in  or 
near  Adams  square,  Haymarket  square  or  Causeway  street,  to- 
gether with  approaches,  sidings,  entrances,  stations,  elevators, 
inclines,  connections  and  other  structures,  hereinafter  called  ap- 
purtenances, which  shall  also  include  connections  either  at  grade 
or  otherwise  with  the  East  Boston  tunnel  and  the  existing  subway. 

The  structure  for  the  two  tracks  especially  adapted  for  elevated 
cars  or  trains,  hereinafter  called  the  tunnel,  shall  be  begun  imme- 
diately after  the  acceptance  of  this  act  by  a  majority  of  the  voters 
of  the  city  as  hereinafter  provided.  The  structure  for  the  remain- 
ing two  tracks,  hereinafter  called  the  subway,  shall  be  begun  at 
such  time  after  the  expiration  of  one  year  from  the  completion  of 
the  tunnel  as  the  commission  and  the  Boston  Elevated  Railway 
Company,  hereinafter  called  the  company,  may  agree  upon,  or,  in 
case  of  difference,  as  the  board  of  railroad  commissioners,  herein- 
after called  the  board,  shall  determine  that  the  public  interests 
require.  The  structure  or  structures  for  all  four  tracks,  with  the 
appurtenances,  or  any  part  or  parts  thereof,  may  be  begun  at  any 
time  after  the  acceptance  of  this  act  by  a  majority  of  the  voters  of 
the  city  as  hereinafter  provided,  if  and  so  far  as  the  commission 
deems  it  expedient  and  if  the  company  by  its  board  of  directors 
consents  thereto. 

Sect.  2.  The  commission  shall  immediately  after  the  passage 
of  this  act  make  such  preliminary  investigations,  surveys  and 
plans  as  it  deems  expedient,  and  to  that  end  may  enter  upon  any 
lands  and  place  and  maintain  marks  therein,  and  may  make  exca- 
vations, borings  and  do  all  other  acts  necessary  for  such  investiga- 
tions and  surveys.  The  commission  may  expend  such  sums  as  it 
deems  necessary  therefor.  The  expenses  incurred  in  making  such 
preliminary  investigations,  surveys  and  plans  shall  be  paid  from 
the  loan  authorized  by  chapter  five  hundred  and  forty-eight  of  the 
acts  of  the  year  eighteen  hundred  and  ninety-fovir  and  acts  in  addi- 
tion thereto,  but  if  construction  is  begun  hereunder'the'amount  so 
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expended  shall  be  transferred  and  charged  to  the  cost  of  such  con- 
struction. 

Sect.  3.  The  commission  shall  not  begin  the  work  of  con- 
struction until  it  has  filed  in  the  office  of  the  city  engineer  a  plan 
signed  by  the  commission  showing  the  location  of  that  part  of  the 
work  which  it  is  about  to  construct.  Any  such  plan  so  filed  may 
be  altered  at  any  time  by  a  new  plan  signed  and  filed  in  like  manner. 

Sect.  4.  The  commission  may  make  contracts  in  the  name  of 
the  city  for  the  work  herein  authorized,  but  all  contracts  involving 
two  thousand  dollars  or  more  in  amount  shall  be  in  writing  and 
signed  by  a  majority  of  the  commission;  and  no  such  contract  shall 
be  altered  except  by  an  instrument  in  writing  signed  by  the  con- 
tractor and  a  majority  of  the  commission,  and  also  by  the  sureties, 
if  any,  on  the  bond  given  by  the  contractor,  for  the  completion  of 
the  original  contract.  No  such  contract  or  alteration  of  any  such 
contract  shall  be  valid  or  binding  on  the  city  unless  executed  in 
the  manner  aforesaid. 

Sect.  5.  All  work  done  under  this  act  under  or  near  public 
streets  and  places  shall  be  conducted,  so  far  as  practicable,  in  such 
manner  as  to  leave  such  streets  and  places,  or  a  reasonable  part 
thereof,  open  for  traffic  between  the  hours  of  eight  in  the  forenoon 
and  six  in  the  afternoon  of  each  secular  day  except  public  holidays. 

Sect.  6.  The  .commission  may  for  the  purposes  of  this  act  use 
public  ways  and  lands  without  compensation  therefor,  and  may 
take  for  the  city,  by  purchase  or  otherwise,  lands  in  fee  and  ease- 
ments, estates,  and  rights  in  land,  including  the  right  to  go  under 
the  surface  thereof  or  through  or  under  buildings  or  parts  of  build- 
ings thereon,  and  such  takings  in  fee  or  otherwise  may  be  made 
whether  the  lands  taken  or  otherwise  affected  are  held  under  or  by 
title  derived  under  eminent  domain  or  otherwise.  A  taking  under 
this  section  of  an  easement  or  other  estate  or  right  in  a  given  parcel 
of  real  estate,  whether  such  parcel  consists  of  unimproved  land  or 
of  land  and  buildings,  may  be  confined  to  a  portion  or  section  of 
such  parcel  fixed  by  horizontal  planes  of  division  below  or  above 
or  at  the  surface  of  the  soil,  and  in  such  case  no  taking  need  be 
made  of  upper  or  lower  portions  or  sections,  except  of  such  ease- 
ments therein,  if  any,  as  the  commission  may  deem  necessary. 
The  commission,  to  make  any  taking  by  right  of  eminent  domain, 
shall  cause  to  be  recorded  in  the  registry  of  deeds  for  the  county  of 
Suffolk  a  description  of  the  lands,  easements,  estates  or  rights  to  be 
taken,  as  certain  as  is  required  in  a  common  conveyance  of  land, 
with  the  statement  that  the  same  are  taken  under  authority  of  this 
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act,  which  description  and  statement  shall  be  signed  by  the  commis- 
sion; and  the  lands,  easements,  estates  or  rights  therein  described 
shall  upon  such  recording  be  taken  for  and  shall  vest  in  the  city. 
The  commission  shall,  so  far  as  may  be  practicable,  notify  all 
known  owners  of  such  takings,  but  the  validity  thereof  shall  not  be 
affected  by  want  of  such  notice. 

Sect.  7.  The  commission  may  sell  or  remove  the  buildings 
fromx  any  and  all  lands  taken  by  it,  and  shall  sell,  if  a  sale  be  prac- 
ticable, or  if  not  shall  lease,  any  lands,  or  rights  or  interests  in 
land  or  other  property  so  taken,  or  purchased  for  the  purposes  of 
this  act,  whenever  the  same  shall  in  the  opinion  of  the  commission 
cease  to  be  needed  for  such  purposes.  The  proceeds  of  such  sales, 
and  the  fair  valuation  of  any  such  lands  or  other  property  no 
longer  needed  for  such  purposes  but  not  actually  sold,  as  agreed  on 
by  the  commission  and  the  company,  or  in  case  of  difference  as 
determined  by  the  board,  shall  be  deducted  from  the  cost  of  the 
tunnel  or  the  subway,  as  the  case  may  be,  for  the  purpose  of  ascer- 
taining the  rental  thereof. 

Sect.  8.  The  commission  shall  determine  and  award  the  dam- 
ages sustained  by  any  person  by  reason  of  property  taken  or  in- 
jured by  the  commission  under  authority  of  this  act,  except  public 
ways  or  lands,  and  may  agree  with  any  person  as  to  the  amount  to 
be  paid  as  damages  sustained  by  him  for  any  property  so  taken  or 
injured,  which  damages  the  city  shall  be  liable  to  pay.  If  such 
person  is  dissatisfied  with  such  award,  or  cannot  agree  with  the 
commission  upon  his  damages,  the  same  may  be  determined  by  a 
jury  in  the  superior  court  for  the  county  of  Suffolk,  on  petition 
therefor  of  such  person  or  of  the  commission  against  the  city,  filed 
in  the  clerk's  office  within  one  year  after  such  property  is  so  taken 
or  injured;  and  judgment  shall  be  entered  upon  the  determination 
of  such  jury  and  costs  shall  be  taxed  and  execution  issued  in  favor 
of  the  prevailing  party  as  in  civil  cases.  The  members  of  the 
commission  shall  not  be  personally  liable  for  any  such  damage. 

Sect.  9.  The  commission  may  order  the  temporary  removal 
or  relocation  of  any  surface  tracks,  and  the  temporary  or  perma- 
nent removal  or  relocation  of  any  conduits,  pipes,  wires,  poles  or 
other  property  of  any  person  or  corporation,  which  it  deems  to 
interfere  with  the  construction  or  operation  of  the  tunnel  or  sub- 
way, and  shall  grant  new  locations  for  any  such  structures  so  re- 
moved or  relocated.  Such  orders,  to  the  extent  specified  therein, 
shall  be  deemed  a  revocation  of  the  right  or  license  to  maintain 
such  tracks,  conduits,  pipes,  wires,  poles  or  other  property,  and  the 
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owner  of  any  such  structures  in  public  ways  or  lands  shall  comply 
with  such  orders  without  expense  to  the  city.  If  such  owner  shall 
fail  to  compl}^  with  the  order  of  the  commission  within  a  reason- 
able time,  to  be  fixed  in  the  order,  the  commission  may  discontinue 
and  remove  such  tracks,  conduits,  pipes,  wires,  poles  or  other 
property,  and  may  relocate  the  same,  and  the  cost  of  such  discon- 
tinuance, removal  or  relocation  shall  be  repaid  to  the  city  by  the 
owner.  No  such  discontinuance,  removal  or  relocation  shall  en- 
title the  owner  of  the  property  thus  affected  to  any  damages  on 
account  thereof.  Any  such  structures  in  or  upon  private  lands 
may  be  removed  and  relocated  by  the  commission,  or  if  removed 
and  relocated  by  the  owner  thereof  the  reasonable  expense  shall  be 
repaid  him  by  the  commission.  Any  gas  company  may  shut  off 
the  gas  from  any  pipes  affected  by  any  acts  done  hereunder,  when 
and  so  far  as  it  may  be  necessary  to  avoid  danger  or  escape  or  ex- 
plosion of  gas. 

Sect.  10.  The  commission  shall  within  ninety  days  after  the 
passage  of  this  act  execute  with  the  company,  in  the  name  of  the 
city,  the  company  consenting  thereto,  a  contract  in  writing  for  the 
sole  and  exclusive  use  of  the  tunnel  and  subway  and  appurtenances 
for  the  period  of  twenty-five  years  from  the  beginning  of  the  use 
of  the  tunnel,  at  an  annual  rental  equal  to  four  and  one-half  per 
cent  of  the  net  cost  of  the  tunnel  and  subway,  respectively,  for  the 
running  of  trains  and  cars  therein,  and  for  such  other  uses  and 
upon  such  provisions  and  conditions,  not  affecting  the  term  or 
rental,  as  the  commission  and  the  company  may  agree  upon,  or  in 
case  of  difference,  as  the  board  may  determine.  The  provisions 
of  this  act,  in  so  far  as  they  declare,  define  or  establish  the  terms 
and  conditions  for  the  construction,  tenure,  maintenance  and  oper- 
ation of  said  tunnel,  subway  and  appurtenances,  shall  be  embodied 
in  and  made  part  of  said  contract.  The  use  of  the  tunnel  or  sub- 
way respectively  shall  begin  when,  in  the  opinion  of  the  commis- 
sion, a  reasonable  time  after  completion  has  been  allowed  for  equip- 
ment. The  net  cost  of  the  tunnel  and  subway  respectively  shall  be 
deemed  to  include  all  expenditures  incurred  in  acquisition  and 
construction,  including  damages,  expenses  and  salaries  of  the  com- 
mission, and  interest  at  three  and  one  fourth  per  cent  per  annum 
on  the  debt  incurred  in  construction  prior  to  the  beginning  of  the 
use.  If  the  contract  for  the  use  of  the  tunnel  and  subway  is  exe- 
cuted as  above  provided  the  commission,  upon  the  acceptance  of 
this  act  by  the  voters  of  the  city  as  hereinafter  provided,  shall 
proceed  with  the  work  of  construction. 
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Sect.  11.  If  the  company  shall  execute  the  contract  hereinbe- 
fore provided  for,  the  company  may,  before  the  completion  of  the 
tunnel,  construct  lines  of  elevated  railway  according  to  such  plans 
as  the  board  may  approve,  to  be  operated  by  electricity  or  by  such 
other  motive  power  except  steam,  as  may  be  approved  by  the  board 
in  respect  of  the  locations  heretofore  granted  to  the  company,  upon 
the  following  locations,  which  are  hereby  granted  therefor,  and 
may  equip,  maintain  and  operate  engines,  motors,  trains  and  cars 
thereon,  to  wit: — (a)  beginning  at  the  southerly  end  or  ends  of  the 
tunnel,  thence  upon  and  over  any  streets  and  public  or  private  lands 
to  the  company's  elevated  structure  now  erected  on  or  near  Wash- 
ington, Motte  or  Castle  street;  (b)  beginning  at  the  northerly  end 
or  ends  of  the  tunnel,  thence  upon  and  over  any  streets,  squares  and 
public  or  private  lands  to  the  company's  elevated  structure  now 
erected  on  or  near  Causeway  street;  and  (c),  such  other  locations 
as  may  in  the  opinion  of  the  board  be  necessary  or  convenient  to 
connect  the  tunnel  with  the  elevated  structures  of  the  company. 
For  the  purposes  of  this  act,  including  all  equipment  or  other  ex- 
penditure by  the  company  thereby  required  or  authorized,  the  com- 
pany may  issue  such  amounts  of  its  stock  or  bonds,  or  of  each,  as 
may  be  necessary  therefor,  subject  to  all  laws  applicable  to  such 
issue;  and  it  shall  have  all  the  rights  and  powers,  ahd  be  subject 
to  all  the  restrictions,  liabilities  and  obligations  conferred  or  im- 
posed by  sections  eight,  nine,  eleven,  twelve  and  fifteen  of  chapter 
five  hundred  and  forty-eight  of  the  acts  of  the  year  eighteen  hun- 
dred and  ninety-four,  and  sections  seven,  eight,  nine  and  twenty- 
one  of  chapter  five  hundred  of  the  acts  of  the  year  eighteen  hundred 
and  ninety-seven.  The  locations  granted  by  this  section  in,  upon 
or  over  public  ways  or  lands  shall  be  held  by  the  company  or  its 
assigns  so  long  as  it  or  they  have  the  use  of  the  tunnel. 

Sect.  12.  Upon  the  completion  of  the  tunnel  and  appurte- 
nances and  upon  notification  as  hereinbefore  provided,  the  com- 
pany shall  remove  its  elevated  trains  and  cars  from  the  existing 
subway ;  and  thereupon  any  alterations  therein  or  in  the  approaches 
thereto  necessary  to  re-adapt  it  to  the  use  of  surface  cars  shall  be 
made  by  the  commission,  and  the  expense  thereof  shall  be  deemed 
part  of  the  cost  of  the  tunnel.  The  tunnel  during  the  term  of  the 
contract  hereinbefore  provided  for  shall  be  and  be  considered  a 
part  of  the  elevated  railway  operated  by  the  company;  and  the 
board,  subject  to  the  provisions  of  the  contract,  shall  have  and  ex- 
ercise the  same  power  and  control  over  the  same  in  all  respects  that 
are  conferred  upon  the  board  as  to  the  elevated  structure  by  chapter 
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five  hundred  and  forty-eight  of  the  acts  of  the  year  eighteen  hun- 
dred and  ninety-four,  chapter  five  hundred  of  the  acts  of  the  year 
eighteen  hundred  and  ninety-seven  and  by  other  laws  in  addition 
thereto.  The  company,  upon  removal  of  its  elevated  trains  from 
the  existing  subway,  may  discontinue  the  use  of  its  elevated  struc- 
tures and  locations  connecting  its  elevated  road  therewith,  and  may 
sell  any  lands  or  other  property  acquired  for  the  purposes  of  such 
connection,  applying  all  proceeds  thereof  to  proper  corporate  uses; 
and  such  discontinuance  or  sale  shall  not  be  deemed  to  impair  the 
capital  of  the  company. 

Sect.  13.  Upon  the  determination  by  the  commission  of  any 
important  question  arising  in  the  course  of  the  work  herein  pro- 
vided for,  upon  which  the  company  has  previously  requested  a 
hearing,  except  an  award  of  or  agreement  upon  damages  as  pro- 
vided in  section  eight  hereof,  the  company  may  within  three  days 
after  notice  of  such  determination  apply  to  the  board  for  a  revision 
of  the  same,  and  thereupon  the  board  may  consider  and  finally  de- 
termine such  question. 

Sect.  14.  At  any  time  after  the  expiration  of  one  year  from 
the  completion  of  the  subway  the  board  may  order  such  surface 
tracks,  together  with  the  poles  and  wires  used  for  the  operation  of 
cars  thereon,  to  be  removed  from  any  part  of  Washington  street 
between  Broadway  and  Adams  square,  except  tracks  crossing  said 
street,  as  in  its  opinion  have  been  rendered  unnecessary  by  the 
construction  of  such  subway.  Such  order  of  the  board  shall  be 
deemed  a  revocation  of  all  rights  or  locations  to  occupy  for  street 
railway  purposes  the  street  or  part  thereof  included  in  the  order; 
and  surface  tracks  shall  not  thereafter  be  laid  or  maintained  there- 
on. Nothing  in  this  section  contained  shall  be  construed  as  af- 
fecting any  existing  power  to  revoke  locations  on  said  street  or 
any  part  thereof  as  provided  by  law. 

Sect.  15.  The  use  and  control  of  the  subway,  if  acquired  by 
the  company,  shall  be  subject  to  the  rights,  if  any,  which  the  West 
End  Street  Railway  Company  may  have  under  the  provisions  of 
article  two  of  its  lease  to  the  company,  dated  December  ninth, 
eighteen  hundred  and  ninety-seven,  or  otherwise. 

Sect.  16.  The  treasurer  of  the  city  shall  from  time  to  time,  on 
request  of  the  commission,  issue  and  sell  at  public  or  private  sale, 
the  bonds  of  the  city,  registered  or  with  interest  coupons  attached, 
as  he  may  deem  best,  to  an  amount  not  exceeding  the  cost  of  the 
tunnel  and  subway  herein  provided  for.  Such  bonds  shall  be  desig- 
nated on  their  face,  Boston  Tunnel  and  Subway  Loan,  shall  be 
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for  such  terms,  not  exceeding  fifty  years,  as  the  mayor  and  treasurer 
of  said  city  may  determine,  and  shall  bear  interest  payable  semi- 
annually at  such  rate  not  exceeding  four  per  cent  per  annum,  as 
the  treasurer  shall  determine.  The  debts  incurred  by  the  city 
from  time  to  time  under  the  provisions  of  this  act  shall  not  be  in- 
cluded in  determining  the  limit  of  indebtedness  of  the  city  as  es- 
tablished by  law,  and  the  proceeds  of  such  bonds  shall  be  used  to 
meet  all  damages,  costs  and  expenses  incurred  by  the  commission 
or  the  city  in  carr3dng  out  the  provisions  of  this  act.  The  board 
of  commissioners  of  sinking  funds  shall  establish  a  sinking  fund 
for  the  payment  of  the  bonds  issued  under  this  act.  All  premiums 
received  from  the  sale  thereof  shall  be  paid  into  the  sinking  fund. 
All  rents,  tolls,  percentages  or  other  annual  compensation  received 
by  the  city  for  any  use  of  the  tunnel  or  subway  under  this  act,  or 
for  any  use  of  any  lands  or  rights  taken  under  authority  of  this  act, 
shall  annually  be  used  by  the  treasurer, — first,  to  meet  the  require- 
ments of  and  any  deficiency  in  the  sinking  fund, — second,  to  meet 
the  interest  on  the  bonds,  and  the  surplus,  if  any,  as  a  part  of  the 
general  revenue  of  the  city.  The  proceeds  from  any  sale  of  lands 
or  rights  taken  by  purchase  or  otherwise  under  authority  of  this 
act  shall  be  paid  into  the  sinking  fund,  or  shall  be  used  for  con- 
struction, as  the  commission  may  determine. 

Sect.  17.  The  term  of  office  of  the  commission  is  hereby  ex- 
tended to  the  first  day  of  July  in  the  year  nineteen  hundred  and 
six.  The  provisions  of  section  two  of  chapter  three  hundred  and 
seventy-five  of  the  acts  of  the  year  eighteen  hundred  and  ninety- 
nine  shall  remain  in  force  during  said  extended  term.  If  the  term 
of  the  commission,  as  hereby  or  as  hereafter  extended,  expires 
before  the  completion  of  the  work  herein  provided  for,  the  city 
shall  have  all  the  rights,  powers  and  privileges,  and  be  subject  to 
all  the  duties,  restrictions  and  liabilities,  hereby  conferred  or  im- 
posed upon  the  commission  in  respect  thereof,  such  powers  to  be 
exercised  by  the  mayor,  city  engineer  and  city  treasurer  in  place  of 
the  commission,  or  by  such  other  officers  as  the  city  council  may 
prescribe.  If  this  act  is  not  accepted  by  a  majority  of  the  voters 
of  the  city,  as  hereinafter  provided,  the  term  of  office  of  the  com- 
mission shall  be  extended  only  to  the  first  day  of  July  in  the  year 
nineteen  hundred  and  four.  The  members  of  the  commission  for 
the  extended  term  provided  for  in  this  act  shall  be  appointed  by 
the  governor  and  the  mayor  of  the  city  in  the  manner  provided  in 
section  twenty-three  of  chapter  five  hundred  and  forty-eight  of  the 
acts  of  the  year^eighteen  hundred  and  ninety-four.  Said  appoint- 
ments shall  be  for  the  term  of  two  years. 
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Sect.  18.  The  supreme  judicial  court  and  the  superior  court, 
upon  application  of  any  party  in  interest,  including  the  city  or  any 
ten  taxable  inhabitants  thereof,  may  enforce  or  prevent  violation  of 
the  provisions  of  this  act  by  any  appropriate  process. 

Sect.  19.  If  the  contract  for  the  use  of  the  tunnel  and  subway 
is  executed  by  the  commission  and  the  company  as  hereinbefore 
provided,  this  act  shall  be  submitted  for  acceptance  to  the  voters 
of  the  city  at  the  next  municipal  election,  and  if  accepted  by  a 
majority  of  those  voting  thereon  at  such  election  it  shall  thereupon 
take  full  effect.  The  city  shall  have,  hold  and  enjoy  in  its  private 
or  proprietary  capacity,  for  its  own  property,  the  existing  subway, 
the  East  Boston  tunnel,  the  Cambridge  street  subway  and  the  tun- 
nel and  subway  built  under  this  act,  and  all  rents,  tolls,  income  and 
profits  from  all  contracts  heretofore  or  hereafter  entered  into  for 
the  use  of  said  subways  or  tunnels  or  any  part  thereof,  and  the 
same  shall  never  be  taken  by  the  Commonwealth  except  on  pay- 
ment of  just  compensation:  provided,  however,  that  so  much  of 
such  rents,  tolls,  income  and  profits  as  may  be  necessary  therefor 
shall  be  paid  into  the  respective  sinking  funds  for  the  redemption 
of  said  bonds  and  used  for  the  payment  of  the  interest  thereon. 

Sect.  20.  For  the  purposes  of  the  preliminary  work  authorized 
by  section  two  hereof,  the  payment  of  the  expense  of  the  same,  the 
extension  of  the  term  of  office  of  the  commission  and  its  powers  to 
the  first  day  of  July  in  the  year  nineteen  hundred  and  four,  the 
appointment  of  the  members  thereof,  and  the  execution  of  the  con- 
tract provided  for  by  section  ten,  and  the  submission  of  this  act 
to  the  voters  as  hereinbefore  provided,  this  act  shall  take  effect 
upon  its  passage.    [Approved  June  27,  1902. 


[Stat.  1903,  Chap.   190.] 

An  Act  to  authorize  the  city  of  boston  to  provide  funds 
for  the   construction   of   the   east  boston  tunnel. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  The  treasurer  of  the  city  of  Boston  shall  from  time 
to  time,  at  the  request  of  the  Boston  transit  commission,  issue  and 
sell  at  public  or  private  sale  bonds  of  said  city  in  excess  of  the 
issues  heretofore  authorized  to  an  amount  not  exceeding  three  hun- 
dred thousand  dollars.  Such  bonds  shall  be  designated  on  their 
face.  Rapid  Transit  Loan,  shall  be  for  the  term  of  forty  years,  shall 
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be  registered  or  with  coupons  attached,  and  shall  bear  interest  at  a 
rate  not  exceeding  four  per  cent  per  annum,  payable  semi-annually, 
as  said  treasurer  shall  determine,  and  shall  not  be  included  in  de- 
termining the  legal  limit  of  indebtedness  of  the  city.  Said  treas- 
urer shall  apply  the  proceeds  of  said  bonds  to  the  payment  of  the 
cost  and  expenses  of  constructing  the  tunnel  or  tunnels  to  East 
Boston,  as  authorized  by  chapter  five  hundred  of  the  acts  of  the 
year  eighteen  hundred  and  ninety-seven  and  acts  in  amendment 
thereof  and  in  addition  thereto;  and  as  required  by  said  act  shall 
keep  a  separate  account  of  the  bonds  issued  and  of  the  cost  and 
expenses  incurred  in  the  construction  of  said  tunnel  or  tunnels. 

Sect.  2.     This   act   shall  take   effect   upon  its  passage.     [Ap- 
proved March  SI,  1903. 


[Stat.   1904,  Chap.   167.] 

An  Act  relative  to  the  construction  of  a  tunnel  for  ele- 
vated  CARS    OR   TRAINS   IN   THE    CITY   OF   BOSTON. 

Be  it  enacted,  etc.,  as  follows. • 

Section  1.  The  structure  for  two  tracks  especially  adapted 
for  elevated  cars  or  trains  for  which  provision  is  made  in  chapter 
five  hundred  and  thirty-four  of  the  acts  of  the  year  nineteen  hun- 
dred and  two,  therein  called  the  tunnel,  may  be  located  and  con- 
structed by  the  Boston  Transit  Commission  northerly  of  the  junc- 
tion of  Washington  street  and  Adams  square,  in  and  through  the 
existing  subway ;  and  in  connection  therewith  such  changes  may  be 
made  within  that  part  of  said  subway  as  may  be  necessary  for  the 
accommodation  of  surface  cars;  and  at  any  time  after  the  comple- 
tion of  the  tunnel  the  commission  may  make  such  further  changes 
in  or  additions  to  the  existing  subway  between  Adams  square  or 
Scollay  square  and  Causeway  street  as  may  be  necessary  for  the 
accommodation  of  surface  cars.  In  all  action  hereunder  the  com- 
mission shall,  so  far  as  may  be  necessary,  have  all  the  powers  con- 
ferred by  the  above  named  act  and  shall  be  subject  to  the  provi- 
sions of  section  thirteen  thereof.  All  expenses  incurred  hereunder, 
including  any  charges  or  expenses  occasioned  by  reason  or  in  con- 
sequence of  the  laying  out  of  the  tunnel  through  a  part  of  the  sub- 
way as  above  provided,  shall  be  deemed  a  part  of  the  cost  of  the 
tunnel  under  said  act. 

Sect.  2.  This  act  shall  take  effect  upon  its  passage.  [Ap- 
proved March  21,  1904. 
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[Stat.  1905,  Chap.   187.] 

An  Act  to  authorize  the  city  of  boston  to  provide  funds 
for  the  completion  of  the  east  boston  tunnel. 

Be  it  enacted,  etc.,  as  follows. ■ 

Section  1.  The  treasurer  of  the  city  of  Boston  shall  from  time 
to  time,  at  the  request  of  the  Boston  transit  commission,  issue  and 
sell  at  public  or  private  sale  bonds  of  said  city  to  the  full  amount 
authorized  by  chapter  five  hundred  and  forty-eight  of  the  acts  of 
the  3^ear  eighteen  hundred  and  ninety-four  and  chapter  five  hun- 
dred of  the  acts  of  the  year  eighteen  hundred  and  ninety-seven, 
without  the  reduction  provided  for  by  chapter  three  hundred  and 
forty-seven  of  the  acts  of  the  year  eighteen  hundred  and  ninety- 
seven,  namely,  to  the  amount  of  seven  million  five  hundred  thou- 
sand dollars,  for  the  combined  cost  of  the  subway  and  of  the  East 
Boston  tunnel.  Such  bonds  shall  be  designated  on  their  face, 
Rapid  Transit  Loan,  shall  be  for  the  term  of  forty  years,  shall  be 
registered  or  shall  have  coupons  attached,  and  shall  bear  interest 
at  a  rate  not  exceeding  four  per  cent  per  annum,  payable  semi- 
annually, as  said  treasurer  shall  determine,  and  shall  not  be  in- 
cluded in  determining  the  statutory  limit  of  indebtedness  of  the 
city.  Said  treasurer  shall  apply  the  proceeds  of  said  bonds  to  the 
payment  of  the  cost  and  expenses  of  constructing  the  tunnel  or 
tunnels  to  East  Boston,  as  authorized  by  chapter  five  hundred  of 
the  acts  of  the  year  eighteen  hundred  and  ninety-seven  and  acts 
in  amendment  thereof  and  in  addition  thereto;  and,  as  required 
b}^  said  act,  he  shall  keep  a  separate  account  of  the  bonds  issued 
and  of  the  cost  and  expenses  incurred  in  the  construction  of  said 
tunnel  or  tunnels. 

Sect.  2.  This  act  shall  take  effect  upon  its  passage.  [Ap- 
proved March  16,  1905. 


[Stat.  1905,  Chap.  460.] 

An  Act  relative  to  the  location  of  the  tunnel  in  the  city 
OF  boston  provided  for  by  chapter  five  hundred  thirty- 
four  OF  THE  ACTS  OF  THE  YEAR  NINETEEN  HUNDRED  AND 
TWO. 

Be  it  ^enacted,  ^etc,  as  follows: 
Section  1.     Chapter  one  hundred  and  sixty-seven  of  the  acts 
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of  the  year  nineteen  hundred  and  four  is  hereby  amended  by  strik- 
ing out  section  one  and  inserting  in  place  thereof  the  following:— 
Section  1.     The  structure  for  two  tracks  especially  adapted  for 
elevated  cars  or  trains  for  which  provision  is  made  in  chapter  five 
hundred  and  thirty-four  of  the  acts  of  the  year  nineteen  hundred 
and  two,  therein  called  the  tunnel,  may  be  located  and  constructed 
by  the  Boston  Transit  Commission,  northerly  of  the  junction  of 
Washington  street  and  Adams  square,  in  and  through  the  existing 
subway  or  any  part  or  parts  thereof,  or  in  public  or  private  lands 
outside  thereof.    When  such  structure  is  so  located  the  commission 
may  make  such  changes  in  or  additions  to  the  subway,  by  enlarge- 
ments thereof  or  branch  structures,  in  Washington  street  or  in 
other  public  or  private  lands  northerly  of  a  line  drawn  east  and 
west  through  said  junction,  as  may  be  necessary  for  the  accommo- 
dation of  subway  traffic.     In  all  action  hereunder  the  commission 
shall  have  all  the  powers  conferred  by  said  act  so  far  as  necessary 
therefor,  and  shall  be  subject  to  the  provisions  of  section  thirteen 
thereof.    In  any  case  arising  under  said  section  thirteen  the  board 
shall  have  and  may  exercise  any  and  all  powers  which  might  have 
been  exercised  by  the  commission.     All  expenses  incurred  hereun- 
der, whether  by  way  of  compensation  for  the  use  of  a  part  or  parts 
of  the  subway,  or  for  the  taking  of  private  lands  for  track  or  sta- 
tion purposes,  or  otherwise,  shall  be  deemed  a  part  of  the  cost  of 
the  tunnel  under  said  act. 

Sect.  2.     This  act  shall  take  effect  upon  its  passage.        [Ap- 
proved May  25,  1905. 


[Res.   1905,  Chap.    48.] 

Resolve  to  direct  the  boston  transit  commission  to  inquire 

INTO  the  subject  OF  THE  FURTHER  DEVELOPMENT  OF  THE 
SUBWAY  systems  OF  THE  CITY  OF  BOSTON. 

Resolved,  That  the  Boston  transit  commission  shall  forthwith 
proceed  to  inquire  into  the  subject  of  the  further  development  of 
the  subway  system  of  the  city  of  Boston;  the  most  advisable  routes; 
whether  further  subways  are  necessary  or  desirable  at  the  present 
time,  or  will  be  in  the  immediate  future;  whether  the  further  con- 
struction of  such  subways  will  be  likely  to  endanger  the  stability 
of  any  surface  structures  now  erected  or  to  be  erected;  and  such 
other  details  as  said  commission  may  consider  necessary  and  rele- 
vant ;  and  shall  submit  a  report  covering  the  results  of  said  inquiry 
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to  the  next  general  court  not  later  than  the  third  Saturday  in  Janu- 
ary.    [Approved  April  13,  1905. 


LStat.  1906,  Chap.  213.] 

An  Act  to  extend  the  term  of  office  of  the  members  of  the 
boston  transit  commission. 

Be  it  enacted,  etc.,  as  follows. • 

Section  1.  The  term  of  office  of  the  members  of  the  Boston 
transit  commission  is  hereby  extended  for  three  years  from  the 
first  day  of  July  in  the  year  nineteen  hundred  and  six. 

Sect.  2.  The  powers,  duties  and  compensation  of  said  com- 
mission during  said  term  of  three  years  shall  be  the  same  as  are 
specified  in  chapter  five  hundred  and  forty-eight  of  the  acts  of  the 
year  eighteen  hundred  and  ninety-four  and  in  acts  in  amendment 
thereof  or  in  addition  thereto;  and  any  vacancy  occurring  in  said 
commission  shall  be  filled  in  the  manner  provided  in  said  chapter 
five  hundred  and  forty-eight.  Said  compensation  and  the  expenses 
incurred  by  said  commission  shall  be  paid  as  provided  in  said  chap- 
ter five  hundred  and  forty-eight  and  in  acts  in  amendment  thereof 
or  in  addition  thereto. 

Sect.  3.  This  act  shall  take  effect  upon  its  passage.  [Ap- 
proved March  30,  1906. 


[Stat.  1906,  Chap.  520,  Sec.  23.] 

An  Act  to  authorize  the  boston  elevated  railway  company 
to  construct  a  subway  or  subways  in  the  city  of  cam- 
bridge and  to  provide  for  connection  thereof  with  the 
railway  system  in  the  city  of  boston. 

Section  23.  Section  fifteen  of  chapter  five  hundred  of  the 
acts  of  the  year  eighteen  hundred  and  ninety-seven  is  hereby  so 
far  amended,  that  the  company  shall  not  erect  any  elevated  struc- 
ture upon  its  elevated  railway  location  over  the  new  Cambridge 
bridge,  except  so  far  as  may  be  necessary  or  convenient  to  make  a 
suitable  connection  at  the  easterly  terminus  thereof  with  its  ele- 
vated railway  structure,  if  any,  on  the  location  hereinafter  des- 
cribed, and  its  tenure  thereof  or  other  rights  shall  not  be  impaired 
by  omission  so  to  do;  nor  shall  it  be  required  to  apply  for  the  ele- 
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vated  railway  route  between  Boston  and  Can'ibridge,  described 
in  said  section  fifteen,  within  six  months  after  the  time  when  such 
bridge  is  finished,  nor  to  construct  its  elevated  railway  thereon; 
but  in  lieu  thereof  it  is  hereby  authorized  and  required  to  construct 
and  complete  its  elevated  railway,  within  the  time  allowed  for  com- 
pletion of  the  Main  street  subway  herein  provided  for,  upon  and 
over  one  of  the  routes  in  the  city  of  Boston  here  designated,  namely: 
(1)  between  Scollay  square  and  North  Russell  street,  or  the  westerly 
terminus  of  the  subway  authorized  by  section  five  of  said  chapter 
five  hundred  if  extended  nearer  to  Charles  river  than  said  street, 
in  and  through  such  subway  if  built,  and  thence,  if  such  subway 
is  not  extended  to  such  new  bridge,  upon  and  over  its  location 
granted  by  chapter  five  hundred  and  forty-eight  of  the  acts  of  the 
year  eighteen  hundred  and  ninety-four,  in  and  through  Cambridge 
street  and  Charles  street  and  in  and  over  any  intervening  public 
or  private  ways  or  lands  to  such  new  bridge;  or,  (2)  between  the 
Park  street  subway  station  and  a  point  between  Pinckney  and 
Carnbridge  streets  or  in  Cambridge  street  or  at  or  near  such  new 
bridge,  in  and  through  a  tunnel  for  two  railway  tracks  adapted 
to  the  use  of  elevated  railway  trains  and  surface  cars,  with  suitable 
appurtenances  and  terminals,  which  the  Boston  transit  commission 
is  hereby  authorized  to  construct,  upon  the  request  of  the  company 
as  hereinafter  provided,  upon  such  route  as  the  commission  may 
determine,  in  and  under  any  public  or  private  ways  or  lands  be- 
tween such  points;  and  thence,  if  such  tunnel  is  not  extended  to 
such  new  bridge,  upon  and  over  a  location  hereby  granted  in, 
through  and  over  such  street  or  streets  or  other  public  or  private 
lands  as  the  company  may  deem  suitable  for  such  route,  to  such 
new  bridge,  or  to  Cambridge  street  and  thence  over  the  location 
(1)  aforesaid  to  such  new  bridge;  and,  from  the  westerly  terminus 
of  either  route,  upon  its  location  across  such  new  bridge  and  in 
Main  street  in  Cambridge  to  a  connection  with  the  Main  street 
subway. 

Within  six  months  after  its  acceptance  of  this  act  the  company 
shall  request  the  commission  to  construct  such  subway  or  such 
tunnel,  and  the  commission  shall  thereupon  determine  which  of 
such  structures  shall  be  constructed,  and  shall  give  the  company 
written  notice  of  such  determination;  and  if  the  company  is  dis- 
satisfied therewith,  it  may  within  thirty  daj^s  after  such  notice 
apply  to  the  board  for  a  revision  thereof,  and  thereupon  the  board 
may  consider  and  finally  determine  the  question;  and  the  com- 
mission shall  proceed,  as  soon  as  may  be,  with  the  work  of  construc- 
tion. 
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If  the  subway  hereinabove  referred  to  is  constructed,  it  shall  be 
constructed,  except  as  otherwise  expressly  provided  herein,  in  the 
manner  and  under  the  terms  and  conditions  prescribed  by  said 
section  five  of  said  chapter  five  hundred. 

If  the  tunnel  hereinabove  described  is  constructed,  it  shall,  ex- 
cept as  otherwise  expressly  provided  herein,  be  constructed  and 
paid  for  upon  and  under  the  same  terms,  conditions  and  provisions, 
so  far  as  the  same  are  applicable,  and  with  the  same  rights,  powers 
and  privileges  in  respect  of  the  construction  thereof,  which  rights, 
powers  and  privileges  are  hereby  conferred  for  such  purpose  upon 
the  commission,  the  board,  the  city  of  Boston  and  its  treasurer, 
the  company,  and  other  public  officers  or  parties  in  interest  re- 
spectively, including  any  persons  sustaining  damages  by  the  taking 
of  or  injiu-y  to  property  by  the  commission  under  authority  hereof, 
as  are  prescribed  by  chapter  five  hundred  and  thirty-four  of  the 
acts  of  the  year  nineteen  hundred  and  two  for  construction  of  the 
tunnel  therein  provided  for;  including  the  rights  and  powers  con- 
ferred by  section  thirteen  of  said  act,  which  section  shall  also  apply 
to  the  location  of  the  tunnel  and  to  the  construction  of  the  subway 
referred  to  in  this  section  if  that  is  constructed. 

If  the  construction  of  the  subway  or  tunnel  upon  the  route  de- 
termined upon  requires  such  a  permanent  cut  in  any  street  as  to 
necessitate  the  widening  thereof,  or  if  the  construction  in  connec- 
tion with  the  subway  or  tunnel  of  an  incline  from  the  elevated 
railway  structure  to  the  surface  in  any  street  necessitates  the  widen- 
ing thereof,  the  commission  may  take  or  purchase  lands  for  such 
necessary  widening,  which  shall  not  exceed  thirty  feet  on  each 
side  nor  extend  less  than  thirty  nor  more  than  one  hundred  feet 
beyond  the  ends  of  such  open  cut  or  incline,  and  may  construct  a 
highway  thereon;  and  the  cost  thereof,  including  all  compensa- 
tion or  damages  for  property  taken  or  purchased  therefor,  shall  be 
repaid  by  the  company  to  the  city  of  Boston,  with  interest  at  four 
per  cent  per  annum  from  the  time  of  expenditure  to  the  time  of 
repayment. 

Any  tunnel  construction  under  or  within  one  hundred  feet  from 
Boston  common  shall  be,  so  far  as  practicable,  water-tight,  and  the 
work  shall  so  be  done  as  to  avoid  the  draining  of  moisture  from 
the  surrounding  soil  or  other  injury  to  trees.  No  additional  struc- 
tures shall  be  placed  above  the  surface  of  the  common,  but  in  con- 
nection with  the  construction  of  the  tunnel  the  commission  may 
enlarge,  by  not  more  than  one  third,  the  width  of  the  existing  en- 
trances to  and  exits  from  the  Park  street  subway  station,  and  the 
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cost  thereof  shall  be  deemed  and  treated  as  part  of  the  cost  of  the 
tunnel. 

Upon  or  before  completion  of  the  work  the  commission  shall 
execute  with  the  company,  in  the  name  of  the  city  of  Boston,  a 
contract  for  the  sole  and  exclusive  use  of  the  subway  or  tunnel  and 
its  appurtenances  and  terminals  by  the  company,  for  the  running 
of  its  elevated  trains  and  surface  cars  therein  and  for  other  purposes, 
for  a  term  of  not  less  than  twenty  years  from  its  opening  for  use, 
at  an  annual  rental  equal  to  four  and  seven  eighths  per  cent  of 
its  net  cost,  including  therein  interest  at  four  per  cent  per  annum 
on  the  debt  incurred  in  construction  prior  to  the  beginning  of  the 
use,  and  containing  in  substance  the  additional  car  tolls  compen- 
sation clause,  and  the  provisions  relating  to  the  city's  police  and 
fire-alarm  wires  and  apparatus,  of  the  subway  lease  dated  December 
seventh,  eighteen  hundred  and  ninety-six,  and  such  other  provi- 
sions and  conditions,  following  the  form  of  the  lease  of  the  Washing- 
ton street  tunnel  dated  September  twenty-fifth,  nineteen  hundred 
and  two,  so  far  as  the  same  are  applicable,  as  the  commission  and 
the  company  may  agree  upon,  or  in  case  of  difference  as  the  board 
may  determine.    [Act  approved  June  23,  1906. 


[Stat.  1907,  Chap.  247.] 

An  Act  to  provide  for  an  investigation  or  congestion  of 

TRAFFIC  IN   THE   STREETS   OF   THE   CITY   OF   BOSTON. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  The  Boston  transit  commission,  when  an  appropria- 
tion sufficient  to  meet  the  expenses  of  such  an  investigation  has 
been  made  by  the  city  government,  shall  investigate  the  congestion 
and  delay  of  teaming  traffic  and  of  the  movement  of  freight  within 
the  city  of  Boston,  and  shall  consider  whether  such  congestion 
and  delay  can  be  relieved  by  the  construction  of  subways  for  the 
transfer  of  freight,  and  shall  report  its  conclusions  and  recommenda- 
tions to  the  general  court  not  later  than  January  tenth,  nineteen 
hundred  and  eight. 

Sect.  2.  This  act  shall  take  effect  upon  its  passage.  [Ap- 
proved March  28,  1907. 
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[Stat.  1907,   Chap.  258.] 

An  Act  to  increase  the  authority  of  the  boston  transit 

COMMISSION     to     take     BY    EMINENT     DOMAIN     EASEMENTS     OR 
OTHER  ESTATES   OR  RIGHTS   IN  REAL   ESTATE. 

Be  it  enacted,  etc.,  as  folloivs: 

Section  1.  Section  six  of  chapter  five  hundred  and  thirty-four 
of  the  acts  of  the  year  nineteen  hundred  and  two,  being  "An  Act 
to  provide  for  the  construction  of  additional  tunnels  and  subways 
in  the  city  of  Boston,"  is  hereby  amended  by  inserting  after  the 
word  "horizontal,"  in  the  fourteenth  line,  the  words: — or  inclined, — 
and  by  inserting  after  the  word  "division,"  in  the  fifteenth  line, 
the  words: — or  by  other  surfaces, — so  as  to  read  as  follows: — Sec- 
tion 6.  The  commission  may  for  the  purposes  of  this  act  use  public 
ways  and  lands  without  compensation  therefor,  and  may  take  for 
the  city,  by  purchase  or  otherwise,  lands  in  fee  and  easements, 
estates,  and  rights  in  land,  including  the  right  to  go  under  the  sur- 
face thereof  or  through  or  under  buildings  or  parts  of  buildings 
thereon,  and  such  takings  in  fee  or  otherwise  may  be  made  whether 
the  lands  taken  or  otherwise  affected  are  held  under  or  by  title 
derived  under  eminent  domain  or  otherwise.  A  taking  under  this 
section  of  an  easement  or  other  estate  or  right  in  a  given  parcel 
of  real  estate,  whether  such  parcel  consists  of  unimproved  land  or 
of  land  and  buildings,  may  be  confined  to  a  portion  or  section  of 
such  parcel  fixed  by  horizontal  or  inclined  planes  of  division  or 
by  other  surfaces  below  or  above  or  at  the  surface  of  the  soil,  and 
in  such  case  no  taking  need  be  made  of  upper  or  lower  portions  or 
sections,  except  of  such  easements  therein,  if  any,  as  the  commission 
may  deem  necessary.  The  commission,  to  make  any  taking  by 
right  of  eminent  domain,  shall  cause  to  be  recorded  in  the  registry 
of  deeds  for  the  county  of  Suffolk  a  description  of  the  lands,  ease- 
ments, estates  or  rights  to  be  taken,  as  certain  as  is  required  in  a 
common  conveyance  of  land,  with  the  statement  that  the  same 
are  taken  under  authority  of  this  act,  which  description  and  state- 
ment shall  be  signed  by  the  commission;  and  the  lands,  easements, 
estates  or  rights  therein  described  shall  upon  such  recording  be 
taken  for  and  shall  vest  in  the  city.  The  commission  shall,  so  far 
as  may  be  practicable,  notify  all  known  owners  of  such  takings, 
but  the  validity  thereof  shall  not  be  affected  by  want  of  such  notice. 

Sect.  2.  This  act  shall  take  effect  upon  its  passage.  [Ap- 
proved March  29,  1907. 
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[Stat.   1907,  Chap.  573.] 

An  Act  to  provide  for  the  construction  of  an  east  and  west 
tunnel  and  subway  in  the  city  of  boston. 

Be  it  enacted,  etc.,  as  follows. ■ 

Section  1.  The  Boston  transit  commission,  hereinafter  called 
the  commission,  may  construct  in  the  city  of  Boston,  hereinafter 
called  the  city,  a  tunnel  and  subway,  to  be  designated  as  the  River- 
bank  Subway,  and  hereinafter  called  the  subway,  so  designed,  as 
to  be  adapted  to  contain  two  railway  tracks,  from  a  point  or  points 
in  or  under  the  existing  Park  street  subway  station,  or  any  enlarge- 
ment thereof,  under  Boston  Common,  and  any  other  intervening 
public  or  private  ways  or  lands,  substantially  parallel  with  and 
adjoining  or  as  a  part  of  the  tunnel  authorized  by  chapter  five 
hundred  and  twenty  of  the  acts  of  the  year  nineteen  hundred  and 
six,  to  a  point  or  points  more  than  one  hundred  feet  distant  from 
the  Common;  thence  in  and  under  any  intervening  public  or 
private  ways  or  lands  to  a  point  or  points  in  the  Charles  River 
embankment  and  park  provided  for  by  chapter  four  hundred  and 
sixty-five  of  the  acts  of  the  year  nineteen  hundred  and  three,  as 
amended  by  chapter  four  hundred  and  two  of  the  acts  of  the  year 
nineteen  hundred  and  six;  thence  westerly  in  and  under  said  em- 
bankment and  park  to  a  point  or  points  in  said  embankment  or 
park  west  of  Harvard  bridge;  thence  in,  under,  over  and  across 
public  ways  and  lands  to  a  point  or  points  in  Beacon  street  at  or 
near  the  Back  Bay  Fens,  or  to  such  point  or  points  in  Common- 
wealth avenue  or  Beacon  street  east  of  the  junction  of  Common- 
wealth avenue.  Beacon  street,  Brookline  avenue  and  Deerfield 
street  as  the  commission  may  determine  after  due  notice  to  all 
the  parties  interested  and  a  public  hearing  thereon;  including 
suitable  approaches,  entrances,  sidings,  stations,  elevators,  in- 
clines, cuts,  loops,  connections  and  other  structures,  including 
connections  either  at  grade  or  otherwise  with  the  existing  Tremont 
street  subway,  and  suitable  terminals  under  the  Common  and  Tre- 
mont street,  and  suitable  connections  with  existing  or  other  tracks. 

Any  tunnel  or  subway  construction  under  or  within  one  hundred 
feet  of  Boston  Common  shall  be  made,  so  far  as  practicable,  water 
tight,  and  the  work  shall  so  be  done  as  to  avoid  the  draining  of 
moisture  from  the  surrounding  soil,  or  other  injury  to  the  trees, 
and  the  commission  may  construct  a  suitable  system  of  subsoil 
irrigation  above  and  near  the  line  of  said  subway  within  the  Com- 
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mon,  or  may  take  any  other  measures  which  it  may  deem  neces- 
sary or  expedient  for  the  preservation  of  the  trees,  to  be  paid  for 
as  a  part  of  the  cost  of  the  subway.  The  commission  shah  design 
and  construct  any  structures  erected  above  the  surface  of  the  em- 
bankment and  park  aforesaid  in  such  manner  that  they  shall  con- 
stitute the  least  practicable  obstruction  to  the  view. 

Sect.  2.  The  commission  shall  immediately  after  the  passage 
of  this  act  make  such  preliminary  investigations,  surve3^s  and  plans 
as  it  deems  expedient,  and  to  that  end  may  enter  upon  any  lands 
or  place  and  maintain  marks  therein,  and  may  make  excavations, 
borings  and  do  all  other  acts  necessary  for  such  investigations 
and  surveys,  and  may  expend  such  sums  as  it  deems  necessary 
therefor.  The  expenses  incurred  in  making  such  preliminary  in- 
vestigations, surveys  and  plans  shall  be  deemed  a  part  of  the  cost 
of  the  work. 

The  Charles  river  basin  commission  shall  make  such  changes 
in  its  plans  for  constructing  the  embankment  and  park  aforesaid, 
and  the  conduit,  drains  or  other  structures  therein  or  appvutenant 
thereto,  and  in  the  construction  thereof,  as  the  transit  commission 
may  determine  to  be  required  in  connection  with  the  proper  lo- 
cation and  construction  of  the  subway  herein  provided  for,  and  shall 
postpone  or  omit  any  part  of  the  work  provided  for  by  said  chapter 
four  hundred  and  sixty- five,  as  amended  by  said  chapter  four  hun- 
dred and  two,  which  it  may  be  necessary  or  expedient  to  postpone 
or  which  may  be  rendered  unnecessary  by  or  in  view  of  the  work 
herein  provided  for;  but  no  changes,  postponements  or  omissions 
shall  be  made  in  respect  to  the  shut-off  dam  or  any  part  thereof, 
or  in  respect  to  the  main  marginal  conduit  as  distinguished  from 
the  inflows,  overflows  and  other  connections  therewith. 

Sect.  3.  The  commission  shall  not  begin  the  work  of  construc- 
tion until  it  has  filed  in  the  of&ce  of  the  city  engineer  a  plan  signed 
by  the  commission  showing  the  proposed  route  or  the  location 
thereof,  and  the  general  form  and  method  of  construction,  the  lo- 
cation of  proposed  tracks,  stations  and  approaches,  and  the  align- 
ment and  grade,  which  plan  shall  be  submitted  to  the  Boston 
Elevated  Railway  Company,  hereinafter  called  the  company, 
which  term  shall  be  deemed  to  include  its  successors  and  assigns, 
for  its  approval.  Any  such  plan  so  filed  may  be  altered  at  any 
time  by  a  new  plan  signed  and  filed  in  like  manner. 

Sect.  4.  The  commission  may  make  contracts  in  the  name  of 
the  city  for  the  work  herein  authorized,  b.ut  all  contracts  involving 
two  thousand  dollars  or  more  in  amount  shall  be  in  writing  and 
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signed  by  a  majority  of  the  commission;  and  no  such  contract  shall 
be  altered  except  by  an  instrument  in  writing  signed  by  the  con- 
tractor and  a  majority  of  the  commission,  and  also  by  the  sureties, 
if  any,  on  the  bond  given  by  the  contractor  for  the  completion  of 
the  original  contract.  No  such  contract  or  alteration  of  any  such 
contract  shall  be  valid  or  binding  on  the  city  unless  executed  in 
the  manner  aforesaid. 

Sect,  5.  All  work  done  under  this  act  under  or  near  public 
streets  and  places  shall  be  conducted,  so  far  as  may  be  practicable, 
in  such  manner  as  to  leave  such  streets  and  places,  or  a  reasonable 
part  thereof,  open  for  traffic  between  the  hours  of  eight  in  the  fore- 
noon and  six  in  the  afternoon  of  each  secular  day,  except  public 
holidays. 

Sect.  6.  The  commission  may,  for  the  purposes  of  this  act, 
use  public  ways  and  lands,  including  the  embankment  and  park 
aforesaid,  without  compensation  therefor:  provided,  however,  that 
any  private  owner  of  fiats  or  land  covered  by  tide  water,  taken 
under  authority  of  chapter  four  hundred  and  sixty-five  of  the  acts 
of  the  year  nineteen  hundred  and  three  or  chapter  four  hundred 
and  two  of  the  acts  of  the  year  nineteen  hundred  and  six  for  that 
part  of  the  embankment  and  park  traversed  by  the  subway,  if 
entitled  in  law  to  additional  compensation  therefor  in  view  of  the 
use  thereof  authorized  by  this  act,  may  recover  the  same  from  the 
city,  in  the  manner  provided  by  section  eight  of  this  act;  and  the 
commission  may  acquire  for  the  city,  by  purchase  or  otherwise, 
or  may  take  lands  in  fee  and  easements,  estates,  and  rights  in  land, 
including  the  right  to  go  under  the  surface  thereof  or  through  or 
under  buildings  or  parts  of  buildings  thereon,  and  such  takings  in 
fee  or  otherwise  may  be  made  whether  the  lands  taken  or  other- 
wise affected  are  held  under  or  by  title  derived  under  eminent  do- 
main or  otherwise.  A  taking  or  purchase  under  this  section  of 
an  easement  or  other  estate  or  right  in  a  given  parcel  of  real  estate, 
whether  such  parcel  consists  of  unimproved  land  or  of  land  and 
buildings,  may  be  confined  to  a  portion  or  section  of  such  parcel 
fixed  by  planes  of  division  or  otherwise,  below  or  above  or  at  the 
surface  of  the  soil,  and  in  such  case  no  taking  need  be  made  of  upper 
or  lower  portions  or  other  parts  or  sections  thereof,  except  of  such 
easements  therein,  if  any,  as  the  commission  may  deem  necessary. 
The  commission,  to  make  any  taking  by  right  of  eminent  domain, 
shall  cause  to  be  recorded  in  the  registry  of  deeds  for  the  county 
of  Suffolk  a  description  of  the  lands,  easements,  estates  or  rights 
to  be  taken,  as  certain  as  is  required  in  a  common  conveyance  of 
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land,  with  the  statement  that  the  same  are  taken  under  authority 
of  this  act,  which  description  and  statement  shall  be  signed  by  the 
commission;  and  the  lands,  easements,  estate  or  rights  therein 
described  shall  upon  such  recording  be  taken  for  and  shall  vest 
in  the  city.  The  commission  shall,  so  far  as  may  be  practicable, 
notify  all  known  owners  of  such  takings,  but  the  validity  thereof 
shall  not  be  affected  by  want  of  such  notice. 

Sect.  7.  The  commission  may  sell  the  buildings  and  other 
structures  upon  any  lands  taken  by  it,  or  may  remove  the  same, 
and  shall  sell,  if  a  sale  be  practicable,  or  if  not  shall  lease,  any 
lands,  or  rights  or  interests  in  land  or  other  property  so  taken,  or 
purchased  for  the  purposes  of  this  act,  whenever  the  same  shall 
in  the  opinion  of  the  commission  cease  to  be  needed  for  such  pur- 
poses. The  proceeds  of  such  sales  and  leases  and  the  fair  valua- 
tion of  any  such  lands  or  other  property  no  longer  needed  for  such 
purposes  but  not  actually  sold,  shall  be  deducted  from  the  cost  of 
the  subway  for  the  purposes  of  ascertaining  the  rental  thereof. 

Sect.  8.  The  commission  shall  determine  and  award  the  dam- 
ages sustained  by  any  person  by  reason  of  property  taken  or  in- 
jured by  the  commission  under  authority  of  this  act,  except  public 
ways  or  lands,  and  except  the  embankment  and  park  aforesaid, 
and  may  agree  with  any  person  as  to  the  amount  to  be  paid  as 
damages  sustained  by  him  for  any  property  so  taken  or  injured, 
which  damages  the  city  shall  be  liable  to  pay.  If  such  person  is 
dissatisfied  with  such  award,  or  cannot  agree  with  the  commission 
upon  his  damages,  the  same  may  be  determined  by  a  jury  in  the 
superior  court  for  the  county  of  Suffolk,  on  petition  therefor  of 
such  person  or  of  the  commission,  in  which  case  such  person  shall 
be  joined  as  a  petitioner  against  the  city,  filed  in  the  clerk's  office 
within  one  year  after  such  property  is  so  taken  or  injured;  and 
judgment  shall  be  entered  upon  the  determination  of  the  jury, 
and  costs  shall  be  taxed  and  execution  issued  in  favor  of  the  pre- 
vailing party  as  in  other  civil  cases.  The  members  of  the  commis- 
sion shall  not  be  liable  personally  for  any  such  damage.  In  a  de- 
termination made  under  the  provisions  of  section  twelve  of  chapter 
foiu"  hundred  and  sixty-five  of  the  acts  of  the  year  nineteen  hun- 
dred and  three,  as  amended  by  section  four  of  chapter  four  hundred 
and  two  of  the  acts  of  the  year  nineteen  hundred  and  six,  of  the 
value  of  the  benefit  or  advantage  from  the  establishment  of  the 
embankments^  and  park  therein  mentioned  to  any  parcel  of  real 
estate  bordering  upon  or  near  said  embankment  and  park,  the 
fact  that  said  embankment  and  park  may  be  used  for  the  purposes 
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provided  by  this  act  shall  be  taken  into  consideration.  If  an  open 
cut  for  a  railway  incline  is  constructed  in  any  part  of  the  embank- 
ment or  park,  and  if  the  damage  to  any  parcel  of  real  estate  border- 
ing thereon  occasioned  by  the  use  of  the  embankment  or  park  for 
such  open  ctit  and  incline  and  any  surface  connection  therewith 
exceeds  the  value  of  the  benefit  or  advantage  which  will  result  to 
such  parcel  from  the  establishment  of  the  embankment  and  park, 
as  provided  by  said  chapter  four  hundred  and  sixty-five,  as  amended 
by  said  chapter  four  hundred  and  two,  the  amount  of  such  excess 
shall  be  determined  and  may  be  recovered  in  the  manner  herein- 
before proAdded  by  this  section.  In  such  case  no  betterment  shall 
be  assessed  or  collected  against  such  parcel  under  the  provisions 
of  section  twelve  of  said  chapter  four  hundred  and  sixty-five,  as 
amended  by  section  four  of  said  chapter  four  hundred  and  two. 

Sect.  9.  The  commission  may  order  the  temporary  removal  or 
relocation  of  any  surface  tracks,  and  the  temporary  or  permanent 
removal  or  relocation  of  any  conduits,  pipes,  wires,  poles  or  other 
property  of  any  person  or  corporation  which  it  deems  to  interfere 
with  the  construction  or  operation  of  the  subway,  and  shall  grant 
new  locations  for  any  such  structures  so  removed  or  relocated. 
Such  orders,  to  the  extent  specified  therein,  shall  be  deemed  a  re- 
vocation of  the  right  or  license  to  maintain  such  tracks,  conduits, 
pipes,  wires,  poles  or  other  property,  and  the  owner  of  any  such 
structures  in  public  ways  or  lands  shall  comply  with  such  orders 
without  expense  to  the  city.  If  such  owner  shall  fail  to  comply 
with  the  order  of  the  commission  within  a  reasonable  time,  to  be 
fixed  in  the  order,  the  commission  may  discontinue  and  remove 
such  tracks,  conduits,  pipes,  wires,  poles  or  other  property,  and 
may  relocate  the  same,  and  the  cost  of  such  discontinuance,  re- 
moval or  relocation  shall  be  repaid  to  the  city  by  the  owner.  No 
such  discontinuance,  removal  or  relocation  shall  entitle  the  owner 
of  the  property  thus  affected  to  any  damages  on  account  thereof. 
Any  such  structures  in  or  upon  private  lands  may  be  removed  and 
relocated  by  the  commission,  or  if  removed  and  relocated  by  the 
owner  thereof,  the  reasonable  expense  shall  be  repaid  to  him  by 
the  commission.  Any  gas  or  electric  lighting  company  may  shut 
off  the  gas  or  current  from  any  pipes  or  wires  affected  by  any  acts 
done  hereunder,  when  and  so  far  as  may  be  necessary  to  avoid 
danger  of  escape  or  explosion  of  gas  or  other  public  danger. 

Sect.  10.  Before  beginning  the  work  of  construction  the  com- 
mission shall  execute  with  the  company,  in  the  name  of  the  city, 
the  company  consenting  thereto,  a  contract  in  writing  for  the  sole 
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and  exclusive  use  of  the  subway  by  the  company,  for  the  running 
of  its  cars  therein  and  for  other  purposes,  for  a  term  of  twenty- 
five  years  from  the  beginning  of  the  use  thereof,  at  an  annual  rental 
equal  to  four  and  one  half  per  cent  of  the  net  cost  thereof,  and  upon 
such  other  provisions  and  conditions,  not  affecting  the  term  or 
rental,  and  following  the  form  of  the  tunnel  lease  made  by  and 
between  the  commission  and  the  company  December  twenty- 
fourth,  nineteen  hundred  and  four,  so  far  as  the  same  may  be  ap- 
plicable, as  the  commission  and  the  company  may  agree  upon,  or 
in  case  of  difference  as  the  board  of  railroad  commissioners,  herein- 
after called  the  board,  may  determine.  The  provisions  of  this  act, 
in  so  far  as  they  declare,  define  or  establish  the  terms  and  condi- 
tions for  the  construction,  tenure,  maintenance  and  operation  of 
the  subway,  shall  be  embodied  in  and  made  part  of  said  contract. 
The  use  of  the  subway  shall  begin  when,  in  the  opinion  of  the  com- 
mission, a  reasonable  time  after  completion  has  been  allowed  for 
equipment.  The  net  cost  thereof  shall  be  deemed  to  include,  ex- 
cept as  herein  otherwise  provided,  all  expenditures  incurred  in 
acquisition  and  construction  including  damages,  expenses  and 
salaries  of  the  commission,  and  interest  at  three  and  one  fourth 
per  cent  per  annum  on  the  debt  incurred  in  construction  prior 
to  the  beginning  of  the  use. 

The  company  may  for  the  purposes  of  this  act,  including  all 
equipment  or  other  expenditure  by  the  company  required  or  au- 
thorized hereby,  from  time  to  time  in  the  manner  and  subject  to 
the  requirements  prescribed  by  law,  issue  and  dispose  of  such 
amounts  of  its  capital  stock  or  bonds,  at  its  option,  in  addition  to 
the  amounts  heretofore  authorized,  as  may  be  necessary  therefor. 

In  respect  to  the  equipment,  use  and  operation  of  the  railway 
to  be  located  in  the  subway,  and  transportation  thereon,  the  com- 
pany shall  have  all  the  powers  and  privileges  and  be  subject  to 
all  the  duties,  liabilities,  restrictions  and  provisions  set  forth  in 
general  and  special  laws  now  or  hereafter  in  force  applicable  to 
it,  so  far  as  the  same  do  not  impair  contract  rights  or  privileges 
acquired  under  any  law  or  otherwise. 

The  use  and  control  of  the  subway  if  acquired  by  the  company 
shall  be  subject  to  the  rights,  if  any,  which  the  West  End  Street 
Railway  Company  may  have  under  the  provisions  of  article  two 
of  its  lease  to  the  company,  dated  December  nine,  eighteen  hun- 
dred and  ninety-seven,  or  otherwise. 

Sect.  11.  The  transit  commission  and  the  Charles  river  basin 
commission  shall  jointly  determine,  or  in  case  of  difference  the 
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board  shall  determine,  the  amount  if  any  by  which  the  cost  of  the 
embankment  and  park  mentioned  in  section  one  of  this  act,  and 
of  the  conduit,  drains  or  other  structures  therein  or  appurtenant 
thereto,  is  or  may  be  reduced  by  reason  or  in  consequence  of  the 
work  provided  for  by  this  act,  below  the  amount  which  they  other- 
wise would  have  cpst;  and  the  amount  of  such  reduction  shall  be 
deducted  from  the  cost  of  the  subway  for  the  purpose  of  ascertain- 
ing the  rental  thereof.  So  much  of  such  reduction  as  may  be  con- 
nected with  the  cost  of  construction  of  the  marginal  conduit  to 
be  constructed  by  the  Charles  river  basin  commission  shall  be  added 
to  the  cost  of  the  construction  of  the  metropolitan  park  sj^stem  to 
be  assessed  under  the  provisions  of  section  nine  of  chapter  four  hun- 
dred and  sixty-five  of  the  acts  of  the  year  nineteen  hundred  and 
three,  as  amended  by  section  two  of  chapter  four  hundred  and  two 
of  the  acts  of  the  year  nineteen  hundred  and  six,  and  in  determin- 
ing the  amount  to  be  assessed  upon  and  paid  by  the  city  under  the 
provisions  of  said  chapter  four  hundred  and  sixty-five  as  so  amended, 
such  estimated  amount  of  the  reduction  connected  with  the  con- 
struction of  said  conduit  shall  be  credited  as  having  been  paid  by 
the  city.  So  much  of  such  reduction  of  cost  of  the  embankment 
and  park  as  may  not  be  connected  with  the  cost  of  construction 
of  said  marginal  conduit  shall  be  borrowed  by  the  city  in  connec- 
tion with  and  in  the  same  manner  as  the  amount  which  it  is  to 
borrow  for  repaying  to  the  Commonwealth  the  cost  of  said  embank- 
ment and  park  as  provided  by  section  nine  of  said  chapter  four 
hundred  and  sixty-fi.ve,  as  so  amended,  and  the  amount  thereof 
shall  be  paid  into  the  sinking  fund  set  aside  to  meet  the  bonds  issued 
by  the  city  to  pay  the  cost  of  construction  of  the  subway  herein 
authorized. 

Sect.  12.  Upon  the  determination  by  the  transit  commis- 
sion or  the  Charles  river  basin  commission,  either  alone  or  jointly, 
of  any  important  question  arising  in  the  course  of  the  work  herein 
provided  for  upon  which  the  company  has  previously  requested 
a  hearing,  except  an  award  of  or  agreement  upon  damages  as  pro- 
vided in  section  eight  hereof,  the  company  may  within  three  days 
after  notice  of  such  determination  apply  to  the  board  for  a  revision 
of  the  same,  and  thereupon  the  board  may  consider  and  final  y 
determine  such  question. 

Sect.  13.  The  treasurer  of  the  city  shall  from  time  to  time, 
on  request  of  the  commission,  issue  and  sell  at  public  or  private 
sale  the  bonds  of  the  city,  registered  or  with  interest  coupons 
attached,  as  he  may  deem  best,  to  an  amount  not  exceeding  the 
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cost  of  the  subway  herein  provided  for.  Such  bonds  shall  be  desig- 
nated on  their  face,  Boston  Riverbank  Subway  Loan,  shall  be  for 
such  terms,  not  exceeding  fifty  years,  as  the  mayor  and  treasurer 
of  the  city  may  determine,  and  shall  bear  interest  payable  semi- 
annually at  such  rate  not  exceeding  four  per  cent  per  annum,  as 
the  treasurer  shall  determine.  The  debts  incurred  by  the  city 
from  time  to  time  under  the  provisions  of  this  act  shall  not  be  in- 
cluded in  determining  the  limit  of  indebtedness  of  the  city  as  es- 
tablished by  law,  and  the  proceeds  of  such  bonds  shall  be  used  to 
meet  all  damages,  costs  and  expenses  incurred  by  the  commission 
or  by  the  city  in  carrying  out  the  provisions  of  this  act.  The  board 
of  commissioners  of  sinking  funds  shall  establish  a  sinking  fund  for 
the  payment  of  the  bonds  issued  under  this  act.  All  premiums  re- 
ceived from  the  sale  thereof  shall  be  paid  into  the  sinking  fund. 
All  rents,  tolls,  percentages  or  other  annual  compensation  received 
by  the  city  for  any  use  of  the  subway  under  this  act,  or  for  any  use 
of  any  lands  or  rights  taken  under  authority  of  this  act,  shall  an- 
nually be  used  by  the  treasurer,  first,  to  meet  the  requirements 
of  any  deficiency  in  the  sinking  fund;  second,  to  meet  the  interest 
on  the  bonds;  and  the  surplus,  if  any,  as  a  part  of  the  general  reve- 
nue of  the  city.  The  proceeds  from  any  sale  or  lease  of  lands  or 
rights  taken  by  purchase  or  otherwise  under  authority  of  this  act 
shall  be  paid  into  the  sinking  fund,  or  shall  be  used  for  construc- 
tion, as  the  commission  may  determine. 

Sect.  14.  If  the  term  of  the  commission  expires  before  the  com- 
pletion of  the  work  herein  provided  for,  the  city  shall  have  all  the 
rights,  powers  and  privileges,  and  be  subject  to  all  the  duties,  re- 
strictions and  liabilities,  hereby  conferred  or  imposed  upon  the 
commission  in  respect  thereto,  and  such  powers  and  duties  shall 
be  exercised  and  performed  by  the  mayor,  city  engineer  and  city 
treasurer  in  place  of  the  commission. 

Sect.  15.  The  supreme  judicial  court  and  the  superior  court, 
upon  application  of  any  party  in  interest,  including  the  company, 
the  city,  or  any  ten  taxable  inhabitants  thereof,  may  enforce  or 
prevent  violation  of  the  provisions  of  this  act  by  any  appropriate 
process. 

Sect.  16.  The  construction  of  the  subway  herein  authorized 
shall  be  begun  at  such  time  after  the  expiration  of  one  year  from  the 
completion  of  the  tunnel  authorized  by  said  chapter  five  hundred 
and  thirty-four  as  the  commission  and  the  company  may  agree 
upon,  or  in  case  of  difference  as  the  board  shall  determine  that  the 
public  interests  require;  but  the  same  may  be  begun  at  any  time 
which  the  commission  and  the  company  may  agree  upon. 
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Sect.  17.  Upon  the  acceptance  of  this  act  by  the  company 
the  authority  granted  by  chapter  five  hundred  and  thirty-four  of 
the  acts  of  the  year  nineteen  hundred  and  two  for  the  construction 
of  the  subway  in  said  chapter  five  hundred  and  thirty-four  pro- 
vided for  shall  cease,  but  the  contract  entered  into  under  date  of 
September  twenty-fifth  in  the  year  nineteen  hundred  and  two  be- 
tween the  city  of  Boston,  acting  by  the  commission,  and  the  com- 
pany shall  remain  in  full  force  so  far  as  regards  the  system  of  tun- 
nels and  appurtenances  authorized  by  said  chapter  five  hundred 
and  thirty-four. 

Sect.  18.  This  act  shall  take  effect  upon  its  acceptance  by 
the  company,  by  vote  of  its  board  of  directors  and  return  thereof, 
within  two  months  after  its  passage.    [Approved  June  28,  1907. 


[Stat.  1909,  Chap.  455.] 

An  Act  relative  to  the  boston  transit  commission. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  The  term  of  ofhce  of  the  Boston  transit  commis- 
sion and  of  the  members  thereof  is  hereby  extended  for  two  years 
from  the  first  day  of  Jidy  in  the  year  nineteen  hundred  and  nine. 
The  powers,  duties  and  compensation  of  the  members  of  said  com- 
mission during  said  extended  term  shall  remain  the  same  as  specified 
in  chapter  five  hundred  and  forty-eight  of  the  acts  of  the  year 
eighteen  hundred  and  ninety-four  and  acts  in  amendment  thereof 
and  in  addition  thereto.  Any  vacancy  in  said  commission  shall 
be  filled  in  the  manner  provided  in  said  chapter  five  hundred  and 
forty-eight. 

Sect.  2.  This  act  shall  take  effect  upon  its  passage.  [Ap- 
proved May  27,  1909. 


[Res.  1909,  Chap.  85.] 


Resolve  to  provide  for  an  investigation  and  report  by  the 

BOARD  OF  railroad  COMMISSIONERS  AND  THE  BOSTON  TRANSIT 
COMMISSION,    SITTING  JOINTLY,   AS    TO   CERTAIN   MATTERS    RELA- 
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TIVE    TO    THE    WEST    END    STREET    RAILWAY    COMPANY    AND    THE 
BOSTON  ELEVATED  RAILWAY  COMPANY. 

Resolved,  That  the  board  of  railroad  commissioners  and  the 
Boston  transit  commission,  sitting  jointly,  be  requested  to  investi- 
gate and  report  to  the  general  court -on  or  before  the  second  Satur- 
day of  January,  nineteen  hundred  and  ten,  whether  or  not  in  their 
opinion  it  is  advisable,  expedient,  and  in  the  public  interest: — 

(First.)  To  amend  chapter  five  hundred  and  fifty-one  of  the 
acts  of  the  year  nineteen  hundred  and  eight  by  providing  for  a 
distribution  of  any  of  the  assets  of  the  West  End  Street  Railway 
Company  among  its  stockholders,  or  by  changing  the  terms  and 
conditions  of  the  first  and  second  preferred  stock  to  be  issued  by 
the  Boston  Elevated  Railway  Company,  and  if  so,  in  what  manner 
and  to  what  extent ; 

(Second.)  To  authorize  the  Boston  Elevated  Railway  Company 
to  acquire  and  hold  the  stock  and  securities  of  other  street  railway 
companies,  elevated  railroads  or  electric  railroads,  and  if  so,  under 
what  conditions  and  limitations; 

(Third.)  To  authorize  the  Boston  Elevated  Railway  Company 
to  extend  its  elevated  railroad  from  Sullivan  square  to  the  city 
of  Medford,  and  if  so,  under  what  conditions  and  limitations.  [Ap- 
proved May  14,  1909. 


[Res.   1909,  Chap.  94.] 

Resolve  to  provide  for  an  investigation  as  to  the  advis- 
ability OF  constructing  additional  subways,  tunnels 
and  elevated  structures  in  the  city  of  boston. 

Resolved,  That   the   board   of   railroad   commissioners   and   the 
Boston  transit  commission,  sitting  jointly,  be  requested  to  investi- 
gate and  report  to  the  general  court  on  or  before  the  second  Satur- 
day of  January,  nineteen  hundred  and  ten,  whether  or  not,  in  their 
opinion,  it  is  advisable,  expedient  and  for  the  public  interest,  to 
grant  any  or  all  of  the  following  petitions  for  legislation,  namely 
petition  of  Charles  A.  Ufford,  with  accompanying  bill.  No.  1288 
petition  of  Thomas  H.  Dowd,  with  accompanying  bill.  No.  1247 
petition  of  Michael  J.  Reidy,  with  accompanying  bill.  No.  1030 
petition  of  Harry  H.   Ham,  with  accompanying  bill.   No.    1028 
petition  of  Pierce  J.   Grace,  with  accompanying  bill.   No.    1026 
petition  of  Malcolm  E.  Nichols,  with  accompanying  bill.  No.  659 
petition  of  Pierce  J.   Grace,  with  accompanying  bill,   No.    1025 
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petition  of  Houghton  and  Button,  with  accompanying  bill,  No. 
653;  petition  of  William  M.  Robinson,  with  accompanying  bill. 
No.  520;  petition  of  Edward  P.  Barry,  with  accompanying  bill, 
No.  339;  petition  of  John  J.  Hayes,  with  accompanying  bill,  No. 
196;  petition  of  William  J.  Paul,  with  accompanying  bill,  No.  236; 
and  under  what  conditions  and  restrictions,  if  any,  and  in  what 
form  such  petitions  should  be  granted,  and  if  any  legislation  is 
recommended  said  joint  board  is  requested  to  submit  with  its 
report  a  draft  of  an  act  or  acts  embodying  the  legislation  recom- 
mended.   [Approved  May  19,  1909. 


[Res.  1909,  Chap.   110.] 

Resolve  to  provide  for  an  investigation  as  to  the  advis- 
ability OE  authorizing  the  boston  and  eastern  electric 
railroad  company  to  construct  a  tunnel  and  subways  in 
the  city  of  boston. 

Resolved,  That  the  board  of  railroad  commissioners  and  the 
Boston  transit  commission,  sitting  jointly,  is  hereby  requested  to 
investigate  and  report  to  the  general  court  on  or  before  the  second 
Saturday  of  January,  nineteen  hundred  and  ten,  whether  or  not, 
in  their  opinion,  it  is  advisable,  expedient  and  in  the  public  interest 
to  grant  the  following  petition  for  legislation,  namely:  the  petition 
of  Melville  Woodbury  and  others  with  accompanying  bill,  House, 
No.  1094,  and  under  what  conditions  and  restrictions,  if  any,  and 
in  what  form  said  petition  should  be  granted;  and,  if  any  legisla- 
tion is  recommended  by  said  joint  board,  the  board  is  requested 
to  submit  with  its  report  a  draft  of  an  act  or  acts  embodying  the 
same.    [Approved  May  24,  1909. 


[Res.   1909,  Chap.   113.] 

Resolve  to  provide  for  an  investigation  and  report  rela- 
tive TO  public  improvements  for  the  metropolitan 
district. 

Resolved,  That  the  members  of  the  board  of  railroad  commis- 
sioners, the  board  of  harbor  and  land  commissioners,  the  Boston 
transit  commission  and  the  metropolitan  park  commission  are 
hereby  instructed  to  sit  together  as  a  joint  board  for  the  purposes 
specified  in  chapter  one  hundred  and  eight  of  the  resolves  of  the 
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year  nineteen  hundred  and  seven,  and  the  report  transmitted  to 
the  general  court  under  the  terms  of  said  resolve  is  referred  to  said 
joint  board  for  its  consideration.  The  members  of  the  joint  board 
shall  serve  without  compensation  other  than  their  official  salaries, 
but  the  joint  board  may  expend  such  sums  of  money  as  may  be 
approved  by  the  governor  and  council,  and  the  expenses  so  in- 
curred shall  be  assessed  upon  the  metropolitan  parks  district. 
Reports  may  be  made  by  the  joint  board  to  the  general  court  from 
time  to  time.  A  preliminary  report  shall  be  made  to  the  general 
court  on  or  before  the  first  day  of  January,  nineteen  hundred  and 
ten,  informing  the  general  court  whether  or  not  any  immediate 
action  by  it  is  necessary  or  desirable,  and  if  any  action  or  legisla- 
tion is  recommended,  a  bill  or  bills  shall  be  submitted  embodying 
such  recommendations.  A  final  report  shall  be  made  by  the  joint 
board  to  the  general  court  on  or  before  the  first  day  of  January, 
nineteen  hundred  and  eleven,  said  report  to  be  accompanied  by  a 
bill  or  bills  embodying  any  further  recommendations  which  may 
be  made.     [Approved  May  28,  1909. 


[Stat.   1910,  Chap.  437.] 

An  Act  to  exempt  the  transit  bonds  of  the  city  op  boston 
from  the  provisions  of  law  relative  to  loans  made  by 
said  city. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  Section  twenty-six  of  chapter  four  hundred  and 
eighty-six  of  the  acts  of  the  year  nineteen  hundred  and  nine  is 
hereby  amended  by  adding  at  the  end  thereof  the  words :— Nothing 
herein  shall  apply  to  transit  bonds  of  the  city  of  Boston  issued 
under  the  provisions  of  the  several  acts  authorizing  the  construc- 
tion of  tunnels  and  subways  in  said  city  by  the  Boston  Transit 
Commission,  and  said  bonds  may  be  issued  as  heretofore  and 
secured  by  sinking  fund, — so  as  to  read  as  follows: — Section  26. 
All  loans  issued  by  the  city  after  the  passage  of  this  act  shall  be 
made  payable  in  annual  instalments  in  the  manner  authorized  by 
section  thirteen  of  chapter  twenty-seven  of  the  Revised  Laws  as 
amended  by  section  one  of  chapter  three  hundred  and  forty-one 
of  the  «.cts  of  the  year  nineteen  hundred  and  eight.  No  sinking 
fund  shall  be  established  for  said  loan.  All  bonds  shall  be  offered 
for  sale  in  such  a  manner  that  the  effect  of  the  premiums,  if  any, 
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shall  be  to  reduce  the  total  amount  of  bonds  issued.  No  city  or 
county  money  shall  be  deposited  in  any  bank  or  trust  company 
of  which  any  member  of  the  board  of  sinking  fund  commissioners 
of  said  city  is  an  officer,  director,  or  agent.  Nothing  herein  shall 
apply  to  transit  bonds  of  the  city  of  Boston  issued  under  the  pro- 
visions of  the  several  acts  authorizing  the  construction  of  tunnels 
and  subways  in  said  city  by  the  Boston  Transit  Commission,  and 
said  bonds  may  be  issued  as  heretofore  and  secured  by  sinking  fund. 
Sect,  2.  This  act  shall  take  effect  upon  its  passage.  [Ap- 
proved April  25,  1910. 


[Stat.  1910,  Chap.  579.] 

An   Act   to   provide   eoe   the   relocation   oe   the   westerly 
terminal   or   connection   oe   the   riverbank   subway  in 

the   city   or   BOSTON. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  The  Boston  transit  commission  is  hereby  authorized 
and  empowered,  after  such  notice  and  hearing  as  are  required  by 
section  one  of  chapter  five  hundred  and  seventy-three  of  the  acts 
of  the  year  nineteen  hundred  and  seven,  and  subject  to  the  pro- 
visions of  section  twelve  of  said  chapter,  to  relocate  the  westerly 
terminal  point  or  points  of  the  subway  therein  provided  for,  in 
Beacon  street,  at  or  near  and  east  of  the  junction  of  Common- 
wealth avenue.  Beacon  street,  Brookline  avenue  and  Deerfield 
street.  In  case  such  relocation  shall  so  be  established,  the  open 
cut  for  the  railway  incline  shall  begin  westerly  of  the  intersection 
of  the  easterly  side  line  of  Raleigh  street  and  Beacon  street,  and 
such  relocation  shall  be  deemed  to  be  the  true  location  of  said 
westerly  terminal  or  connection  of  said  subway  to  all  intents  and 
purposes  as  if  the  present  location  thereof  had  not  been  determined 
heretofore  by  said  commission.  Said  commission  shall  grant  to 
the  West*End  Street  Railway  Company  or  to  the  Boston  Elevated 
Railway  Company  locations  for  such  surface  tracks  as  may  be 
reasonably  necessary  to  connect  said  subway  with  the  existing 
siuface  tracks  on  Commonwealth  avenue.  Beacon  street  and  Brook- 
line  avenue,  and  locations  for  surface  tracks  on  each  side  of  the 
proposed  open  cut  in  Beacon  street  in  order  to  afford  a  reasonable 
connection  between  surface  tracks  on  Beacon  street  westerly  of 
the  proposed  open  cut  and  the  surface  tracks  on  Beacon  street 
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easterly  of  the  proposed  open  cut,  and  in  connection  with  such 
locations  said  commission  may  change  and  alter  existing  locations, 
and  shall  grant  the  right  to  maintain  poles  and  wires  and  other 
necessary  equipment.  If  the  westerly  terminal  point  or  points  of 
the  subway  are  relocated,  as  herein  provided  for,  no  compensation 
or  damages  shall  be  payable  by  reason  of  the  construction  or  opera- 
tion of  said  subway,  approaches,  open  cut,  inclines  and  other 
structures,  within  the  limits  of  Beacon  street,  and  public  ways 
or  lands  at  or  near  the  Back  Bay  Fens. 

Sect.  2.  This  act  shall  take  effect  upon  its  acceptance  by 
the  Boston  Elevated  Railway  Company  by  vote  of  its  board  of 
directors  and  return  thereof  to  said  commission  within  two  months 
after  its  passage.    [Approved  May  31,  1910. 


[Stat.  1910,  Chap.  630.] 

An  Act  to  authorize  the  boston  and  eastern  electric  rail- 
road COMPANY  TO  CONSTRUCT  A  TUNNEL  AND  TERMINAL  IN 
THE  CITY  OF  BOSTON. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  In  this  act,  unless  the  context  otherwise  requires, 
the  word  "city"  means  the  city  of  Boston,  the  word  "board" 
means  the  board  of  railroad  commissioners,  the  word  "commission" 
means  the  Boston  transit  commission  or  its  successors,  the  words 
"joint  board"  mean  the  board  of  railroad  commissioners  and  the 
Boston  transit  commission  or  its  successors  sitting  as  a  joint  board, 
the  concurrent  action  of  each  board  being  necessary  to  a  decision ; 
the  word  "tunnel"  means  the  subways,  tunnels,  terminals,  stations, 
approaches,  entrances,  exits,  spurs,  sidings,  turnouts,  inclines, 
loops,  deflections,  switches,  connections  and  other  suitable  struc- 
tures and  appurtenances;  the  word  "company"  means  the  Boston 
and  Eastern  Electric  Railroad  Company  when  incorporated  accord- 
ing to  the  provisions  of  chapter  five  hundred  and  sixteen  of  the 
acts  of  the  year  nineteen  hundred  and  six  and  acts  amendatory 
thereof;  the  word  "directors"  means  the  directors  named  in  the 
agreement  of  association  for  the  formation  of  the  company  and 
their  successors  as  such  directors  until  incorporation,  and  there- 
after the  board  of  directors  of  the  company  as  from  time  to  time 
constituted. 

Sect.  2.     The  company,  subject  to  the  provisions  of  this  act, 
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may  construct  and  operate  and  maintain  a  tunnel  under  the  harbor 
from  some  convenient  point  in  East  Boston  to  some  convenient 
point  in  the  city  of  Boston  proper,  and  with  the  consent  of  the  com- 
mission and  of  the  Boston  Elevated  Railway  Company  or  its  assigns 
may  connect  the  tunnel  with  the  Washington  street  tunnel  in  such 
manner  as  the  joint  board  shall  approve.  The  general  character, 
size,  design  and  location  of  the  tunnel  shall  be  fixed  and  determined 
by  the  joint  board  as  hereinafter  provided  and  the  joint  board, 
in  locating  said  tunnel,  shall  fix  and  determine  the  same  with  due 
regard  to  the  requirements  of  a  tunnel  connection  between  the 
north  and  south  stations.  The  tunnel  may  have  such  stations, 
approaches,  entrances,  exits,  spurs,  sidings,  turnouts,  inclines, 
loops,  deflections,  switches,  connections  and  other  suitable  struc- 
tures and  appurtenances  as  the  joint  board  may  deem  convenient 
and  proper  to  enable  the  company  to  turn  its  trains  or  to  reverse 
the  direction  thereof,  or  to  make  connections  with  the  subway  sys- 
tem of  the  Boston  Elevated  Railway  Company  with  the  consent 
of  said  company  as  aforesaid,  or  for  other  purposes  authorized  by 
this  act  or  the  general  laws  governing  electric  railroads,  and  the 
company  subject  to  the  limitations  hereinafter  set  forth  may  operate 
and  maintain  the  same  for  the  running  of  electric  railroad  trains 
of  its  own  cars  and  the  cars  of  other  companies  or  any  such  cars, 
and  for  such  other  incidental  uses  as  are  hereinafter  defined  in  con- 
nection therewith.  In  respect  of  the  equipment,  use  and  operation 
of  the  railroad  to  be  constructed  in  the  tunnel  and  transportation 
thereon  the  company  shall  have  all  the  rights,  privileges  and  im- 
munities and  be  subject  to  all  the  duties,  liabilities  and  restric- 
tions set  forth  in  general  laws  now  or  hereafter  in  force  applicable 
to  it,  so  far  as  the  same  do  not  affect  its  obligations  or  impair  its 
rights,  privileges  and  immunities  under  this  act. 

Sect.  3.  The  company  from  time  to  time,  subject  to  the  re- 
quirements prescribed  by  law  and  the  approval  of  the  board,  may 
issue  and  dispose  of  such  amounts  of  its  capital  stock  or  bonds  as 
may  be  necessary  to  meet  and  pay  the  cost  of  constructing  the 
tunnel  and  of  its  equipment  for  use  and  operation,  and  the  cost 
of  real  estate  and  rights  therein,  and  all  other  lawful  expenditures 
made  or  incurred  by  the  company  under  authority  of  this  act: 
provided,  however,  that  nothing  herein  contained  shall  be  construed 
as  limiting  or  affecting  the  right  of  the  company  to  issue  its  capital 
stock  and  bonds  according  to  law,  to  pay  for  such  portions  of  its 
railroad  as  may  be  authorized  under  any  general  laws  now  or  here- 
after in  force.    The  company  to  secure  the  pa^aiient  of  bonds  issued 
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by  it  may  mortgage  its  franchise  and  property,  present  and  future, 
exclusive  of  the  tunnel  but  inclusive  of  its  right  to  use  the  same  as 
herein  provided. 

Sect.  4.  The  directors  shall,  within  sixty  days  after  the  ac- 
ceptance of  this  act,  cause  to  be  paid  to  the  treasurer  of  the  city 
the  sum  of  ten  thousand  dollars,  to  be  held  by  said  treasurer  as  a 
special  fund  for  the  purposes  set  forth  in  this  section  and  applied 
from  time  to  time  as  herein  provided.  The  said  fund  shall  be 
applied  towards  the  payment  of  such  proportion  of  the  general 
office  and  administration  expenses  of  the  commission,  including 
the  compensation  of  its  members,  its  chief  engineer,  secretary  and 
office  employees,  as  the  commission  may  from  time  to  time  deter- 
mine to  be  equitable  and  proportionally  chargeable  to  the  work 
authorized  by  this  act  and  to  the  payment  of  expert  services,  and 
of  counsel  fees  and  costs,  and  any  other  expenses  of  the  commission 
or  board  incurred  under  the  provisions  of  this  act.  The  total 
amount  so  chargeable  shall  be  determined  by  the  commission 
monthly,  and  the  city  treasurer  shall  deduct  the  amount  so  deter- 
mined from  the  said  special  fund  and  shall  transfer  the  same  to  the 
appropriation  or  appropriations  out  of  which  said  expenses  have 
been  paid.  The  city  treasurer  shall  also  pay  directly  from  the 
said  special  fund  the  monthly  and  weekly  pay  rolls  of  such  employees 
of  the  commission  as  it  may  certify  to  have  been  employed  in  con- 
nection with  works  authorized  by  this  act.  The  company  shall, 
within  sixty  days  after  incorporation  and  on  the  tenth  day  of  each 
month  thereafter,  pay  to  the  city  treasurer  to  the  credit  of  said 
special  fund  such  sums  as  may  be  required  to  restore  the  same  to 
the  full  sum  of  ten  thousand  dollars.  When  the  purposes  for  which 
this  special  fund  is  created  have  been  fulfilled,  the  balance,  if  any, 
shall,  upon  the  order  of  the  commission,  be  repaid  by  the  city 
treasurer  to  the  company. 

Sect.  5.  As  soon  as  the  directors  shall  have  caused  to  be  de- 
posited with  the  city  treasurer  the  sum  of  money  required  by  the 
preceding  section,  the  directors  or  their  authorized  agents  may  enter 
upon  any  lands  so  far  as  may  be  necessary  to  make  preliminary 
investigations,  surveys  and  plans,  and  may  place  and  maintain 
marks  thereon,  make  borings  and  excavations  and  do  all  other  acts 
necessary  for  such  investigations  and  surveys:  provided,  however, 
that  the  operation  and  track  of  any  existing  railroad  or  railway 
shall  not  thereby  be  impeded  or  delayed.  The  commission  may 
cause  to  be  made  such  further  investigations,  surveys,  plans,  exca- 
vations and  borings  as  it  may  deem  necessary,  and  the  expense  of 
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the  same  shall  be  paid  as  provided  in  section  four.  The  directors 
shall,  after  such  preliminary  work,  restore  the  premises  to  the  same, 
or  as  good,  condition  as  they  were  in  prior  to  the  beginning  of  the 
work,  and  shall  compensate  the  owner  of  said  premises  for  any 
injury  or  damage  resulting  from  such  work.  Such  compensation 
may  be  recovered  in  the  same  manner  as  damages  are  recovered 
under  section  ten  of  this  act,  upon  petition  brought  within  one 
year  from  the  completion  of  such  work. 

Sect.  6.  Within  sixty  days  after  the  certificate  of  exigency  pro- 
vided for  in  section  five  of  chapter  five  hundred  and  sixteen  of  the 
acts  of  the  year  nineteen  hundred  and  six  is  issued  the  directors 
shall  apply  to  the  joint  board  to  fix  the  location  of  the  tunnel,  and 
with  such  application  shall  file  the  maps,  profiles  and  plans  showing 
the  location  of  the  tunnel  as  desired,  and  such  other  information 
as  the  joint  board  may  request.  The  joint  board  shall,  after  notice 
and  a  public  hearing,  fix  the  location,  including  grades  and  eleva- 
tions, which  location  shall  be  certified  by  it  to  the  directors.  After 
the  location  of  the  tunnel  has  been  fixed  by  the  joint  board  no 
changes  shall  thereafter  be  made  in  the  said  location  without  the 
approval  in  writing  of  the  joint  board,  after  notice  and  a  public 
hearing.  The  company  shall  not  begin  the  work  of  construction 
until  it  has  given  bond  to  the  satisfaction  of  the  commission  secur- 
ing the  city  against  any  loss,  damage  or  expense  resulting  to  it 
on  account  of  work  done  under  the  provisions  of  this  act  and  fiurther 
securing  abutters  on  a  public  street  from  any  loss,  damage  or  ex- 
pense resulting  to  them  on  account  of  work  done  in  or  under  such 
street,  nor  until  it  has  filed  in  the  office  of  the  city  engineer  a  plan 
signed  by  the  joint  board  showing  the  location  of  that  part  of  the 
work  which  it  is  about  to  construct.  In  case  any  change  shall  have 
been  approved  in  writing  by  the  joint  board  as  aforesaid  any  such 
plan  so  filed  may  be  altered  by  a  new  plan  signed  and  filed  in  like 
manner. 

Sect.  7.  For  the  purpose  of  constructing  the  tunnel  and  any 
alterations  thereof  and  additions  thereto  authorized  by  the  joint 
board,  the  company,  to  such  extent  as  may  be  authorized  by  the 
commission,  may  use  public  ways  and  lands  without  compensa- 
tion therefor  except  as  herein  provided;  but  no  permanent  struc- 
tures shall  be  erected  upon  the  surface  in,  and  no  openings  for 
permanent  entrances  to  or  exits  from,  said  tunnel  shall  be  made  in, 
any  public  street  or  way  or  in  property  now  owned  or  occupied  by 
the  city.  To  provide  for  such  construction  the  company,  with  the 
approval  of  the  commission,  may  take  by  purchase  or  otherwise 
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any  lands  in  fee,  including  the  buildings  thereon,  and  any  easements 
or  limited  estates  or  rights  in  lands  which  may  be  deemed  necessary 
therefor,  including  the  right  to  go  under  or  above  the  surface  there- 
of or  through  or  under  buildings  or  parts  of  buildings  thereon,  and 
any  taking  in  fee  or  otherwise  may  be  made  whether  the  lands 
taken  or  affected  are  held  by  title  derived  under  eminent  domain 
or  otherwise,  but  shall  not  be  made  in  respect  of  property  owned 
or  used  by  the  city,  or  without  the  approval  of  the  board  after  a 
hearing,  of  property  owned  or  used  for  railroad  or  railway  purposes. 
A  taking  or  purchase  of  an  easement  or  limited  estate  or  right  in  a 
given  parcel  of  real  estate,  whether  such  parcel  consists  of  unim- 
proved land  or  of  land  and  buildings,  may  be  confined  to  a  portion 
or  section  of  such  parcel  fixed  by  horizontal,  vertical  or  inclined 
planes  of  di^asion  or  curved  surfaces  or  otherwise,  below,  above  or 
at  the  surface  of  the  soil,  and  in  such  case  no  taking  need  be  made 
of  other  portions  or  sections  thereof,  except  of  such  easements 
therein,  if  any,  as  the  commission  may  deem  necessary. 

Sect.  S.  Before  the  company  makes  any  taking  or  takings 
under  the  provisions  of  this  act  the  commission  shall  estimate  the 
total  amount  necessary  to  provide  for  the  payment  for  such  taking 
or  takings,  and  such  taking  or  takings  shall  not  be  made  until  the 
amount  so  estimated  has  been  paid  by  the  company  to  some  trust 
company  or  companies  approved  by  the  city  treasurer,  to  be  held 
as  a  special  fund,  which  shall  not  be  attachable,  to  be  paid  out 
only  upon  execution  issued  on  account  of  such  taking  or  takings, 
or  upon  the  request  of  the  company  approved  by  said  commission 
in  payment  on  account  of  such  taking  or  takings.  Whenever  such 
special  fund,  by  partial  payments  or  otherwise,  becomes,  in  the 
judgment  of  the  commission,  insufficient  to  provide  for  such  pay- 
ment, the  commission  may  require  the  company  to  add  to  such 
special  fund  such  amount  as  it  may  deem  necessary.  When  all 
claims  for  damages  on  account  of  such  taking  or  takings  have  been 
settled,  the  commission  shall  so  certify  to  the  trust  company  or 
companies,  and  thereupon  such  trust  company  or  companies  shall 
pay  to  the  company  the  balance,  if  any,  of  such  fund. 

Sect.  9.  To  make  any  taking  for  the  purposes  of  this  act  by 
right  of  eminent  domain  the  company  shall  cause  to  be  recorded 
in  the  registry  of  deeds  for  the  county  of  Suffolk  a  description  of 
the  lands,  easements,  estates  or  rights  taken,  as  certain  as  is  usual 
in  a  conveyance  of  land,  together  with  a  statement  that  the  same 
are  taken  under  authority  of  this  act,  which  description  and  state- 
ment shall  be  signed  by  said  company,  and  the  lands,  easements. 
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estates  or  rights  described  in  said  description  shall  upon  such  re- 
cording be  taken  for  and  shall  vest  in  the  company.  The  company- 
shall,  so  far  as  may  be  practicable,  notify  owners  of  such  takings, 
but  the  validity  thereof  shall  not  be  affected  by  want  of  such  notice. 

Sect.  10.  The  company  shall  pay  all  damages  for  which  the 
city  may  become  liable  by  reason  of  any  act  of  the  commission  or 
the  company  in  carrying  out  the  work  herein  authorized.  The  com- 
pany and  the  commission  may  agree  with  the  owner  of  any  property 
taken  upon  the  amount  to  be  paid  as  compensation  or  damages 
therefor,  and  if  said  parties  do  not  agree,  such  amount  may  be 
determined  by  a  jury  in  the  superior  court  for  the  county  of  Suffolk, 
on  petition  of  such  owner  against  the  company.  Such  petition 
shall  be  filed  in  the  office  of  the  clerk  of  said  court  before  the  ex- 
piration of  two  years  from  the  date  of  recording  said  taking,  and 
judgment  shall  be  entered  upon  the  verdict  of  such  jury  and  costs 
shall  be  taxed  and  execution  issued  in  favor  of  the  prevailing  party 
as  in  other  civil  cases.  Th6  provisions  of  sections  seventeen  to 
twenty-five  inclusive  of  chapter  forty-eight  of  the  Revised  Laws 
relating  to  procedure  in  case  of  damage  to  estates  in  which  several 
parties  have  different  or  several  interests  shall  apply  to  proceedings 
in  such  cases  under  this  act.  As  to  all  damages  caused  by  any  tak- 
ing of  property  or  other  act  of  the  company  beyond  the  limits  of 
the  tunnel,  the  liability  of  the  company  shall  be  such  as  is  fixed  by 
the  general  laws  applicable  to  electric  railroad  companies. 

Sect.  11.  The  company  shall  cause  the  tunnel  to  be  constructed 
without  cost  to  the  city  and  shall,  to  the  satisfaction  of  the  com- 
mission, so  contract  for  materials  to  be  furnished  and  for  work 
to  be  done  in  such  construction  as  to  protect  the  city  from  any 
liability  therefor,  and  from  any  claims  for  damages  arising  there- 
from. Upon  the  completion  of  the  tunnel  and  before  it  is  opened 
for  use  the  company  by  a  good  and  sufficient  deed  shall  convey 
the  same  free  from  all  incumbrances  except  as  herein  provided  to 
the  city  of  Boston.  And  in  consideration  thereof  and  of  the  ful- 
filment by  the  company  of  its  other  obligations  hereunder,  the 
company,  except  as  is  provided  in  section  sixteen,  shall  have  the 
sole  and  exclusive  use  of  the  tunnel  for  the  operation  of  an  electric 
railroad  therein  and  for  such  other  uses  as  are  herein  specified  for 
the  term  of  forty  years  from  the  opening  of  said  tunnel  for  public 
use  as  hereinafter  provided.  All  property  within  the  tunnel  which 
is  not  an  integral  part  of  said  tunnel  but  has  been  placed  therein 
for  the  uses  of  the  company  in  constructing  and  operating  its  rail- 
road and  providing  for  its  passengers  shall  be  and  remain  the 


property  of  the  company,  and  may  be  removed  by  it  after  the  ex- 
piration of  said  term  of  forty  years,  except  that  the  city  may  then 
take  the  said  property,  or  so  much  of  it  as  it  may  require,  at  its 
then  fair  value  as  agreed  upon  by  the  commission  and  the  com- 
pany, or  in  case  of  difference  at  a  value  to  be  determined  by  the 
decision  of  three  arbitrators,  one  to  be  selected  by  the  commission, 
one  to  be  selected  by  the  company,  and  the  third  by  the  two  thus 
selected.  The  report  of  the  arbitrators  or  of  the  majority  of  them 
shall  be  binding  upon  the  parties. 

Sect.  12.  Whenever  before  the  expiration  of  said  forty  years, 
in  the  opinion  of  the  company  approved  by  the  commission,  any 
lands,  interests  in  lands  or  other  property  acquired  for  the  pur- 
poses of  the  tunnel  shall  cease  to  be  needed  for  such  purposes,  the 
same  may  be  sold  and  the  proceeds  of  such  sale  shall  be  paid  to  the 
company,  and  the  company  with  the  approval  of  the  commission 
may  at  any  time  sell  or  remove  any  buildings  on  any  land  so  ac- 
quired, or  may  sub-let  any  such  lands,  buildings  or  interests  in 
land  or  other  property,  and  the  proceeds  of  any  such  sales  or  leases 
shall  be  paid  to  the  company. 

Sect.  13.  The  commission  may  order  the  temporary  removal 
or  relocation  of  any  surface  tracks,  and  the  temporary  or  permanent 
removal  or  relocation  of  any  conduits,  pipes,  wires,  poles,  cables, 
sewers,  drains  or  other  property  of  any  person  or  corporation  which 
in  its  judgment  interfere  with  the  construction  or  operation  of  the 
tunnel,  and  at  the  same  time  shall  grant  new  locations  for  any  such 
structures  so  removed  or  relocated.  Such  orders  to  the  extent 
specified  therein  shall  be  deemed  a  revocation  of  the  former  right 
or  license  to  maintain  such  surface  tracks,  conduits,  pipes,  wires, 
poles,  cables,  sewers,  drains  or  other  property,  and  the  owner  of 
any  such  structures  in  public  ways  or  lands  shall  comply  with  such 
orders  at  the  expense  of  the  company.  If  the  owner  shall  fail  to 
comply  with  such  order  within  a  reasonable  time  to  be  fixed  therein, 
the  company  may  remove  such  surface  tracks,  conduits,  pipes,  wires, 
poles,  cables  or  other  property,  and  may  relocate  and  reconstruct 
the  same:  provided,  however,  that  such  removal,  relocation  and 
reconstruction  shall  be  done  at  the  expense  of  the  company.  No 
such  temporary  or  permanent  removal  or  relocation  shall  entitle 
the  owner  of  the  property  thus  affected  to  any  damages  on  account 
therefor.  The  removal  and  relocation  of  any  property  of  the  com- 
monwealth shall  be  subject  to  the  approval  of  the  public  authorities 
having  immediate  charge  thereof,  and  whether  made  by  the  com- 
monwealth or  the  city  or  the  commission  the  company  shall  pay 
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the  cost  thereof  as  approved  by  the  commission.  Any  gas  or  electric 
light  company  may  shut  off  the  gas  or  current  from  any  pipes  or 
wires  affected  by  any  acts  done  hereunder,  when  and  so  far  as  may 
be  necessary  to  avoid  the  escape  or  explosion  of  gas  or  other  public 
danger.  The  commission  may  cause  to  be  removed  and  replaced, 
in  such  manner  as  to  be  substantially  as  serviceable  and  complete 
as  previously,  any  poles,  wires,  pipes,  sewers,  drains  or  other  struc- 
tures of  the  city,  so  far  as  the  work  may  require,  and  the  expense 
thereof  shall  be  borne  by  the  company. 

Sect.  14.  The  tunnel  may  be  constructed  by  the  company  or 
by  such  contractors  as  it  shall  select,  but  the  company  shall  not 
begin  any  portion  of  the  work  until  the  plans  and  specifications 
for  such  portion  have  been  approved  in  writing  by  the  commission, 
and  in  case  such  portion  of  the  work  is  to  be  done  by  a  contractor, 
until  the  commission  is  satisfied  by  a  bond  or  such  other  assurance 
as  it  may  require  to  be  furnished  by  said  contractor,  that  such 
portion  of  the  work  will  be  completed  in  the  manner  and  within 
the  time  specified  in  the  contract,  and  the  commission  shall  have 
power  to  supervise  the  work  on  the  tunnel  in  such  way  as  it  shall 
see  fit,  and  the  expense  of  such  supervision  shall  be  paid  by  the  com- 
pany. In  case  any  such  contract  is  not  awarded  by  the  company 
to  the  lowest  bidder  after  public  advertisement,  the  commission 
shall  not  approve  the  same  unless  it  is  satisfied,  after  having  the 
reasonable  cost  of  performing  the  contract  estimated  by  its  own 
engineers,  that  the  contract  price  does  not  allow  more  than  a  reason- 
able profit  to  the  contractor,  in  view  of  the  character  of  the  work 
required  and  the  conditions  under  which  it  must  be  done.  All  work 
upon  the  tunnel  under  or  near  public  ways  or  places  shall  be  con- 
ducted so  far  as  practicable  in  such  manner  as  to  leave  such  public 
ways  or  places  or  a  reasonable  part  thereof  open  for  travel  between 
the  hours  of  eight  in  the  forenoon  and  six  in  the  afternoon  of  every 
secular  day,  except  public  holidays,  and  the  company  shall  further 
require  the  contractors,  employees  and  all  others  engaged  in  the 
performance  of  the  work  herein  authorized  at  all  times  to  keep  clear 
a  space  sufficient  for  the  passage  of  the  apparatus  and  vehicles  of 
the  fire  and  police  departments.  The  company  shall  comply  with 
all  orders  of  the  commission  relating  to  the  obstruction  or  excava- 
tion of  public  ways  or  lands,  and  shall  at  its  own  expense  restore 
the  surface  thereof  as  soon  as  practicable  to  a  condition  substan- 
tially as  good  as  its  former  condition.  The  company  within  the 
limitations  of  this  act  shall  make  such  alterations  in  or  additions 
to  the  tunnel  as  shall  be  directed  or  approved  by  the  commission. 
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Sect.  15.  The  company  shall  maintain  the  tunnel,  except  as 
to  repairs  below  excepted,  in  good  order  and  condition  as  a  complete 
structure  adapted  to  the  maintenance  and  use  of  an  electric  rail- 
road, and  shall  at  all  reasonable  times  be  entitled  to  a  permit  to 
open  the  streets  and  other  public  places  of  the  city  for  the  purpose 
of  making  requisite  repairs  to  the  tunnel,  and  when  the  right  of  the 
company  or  its  successors  and  assigns  to  use  the  tunnel  shall  ter- 
minate, shall  restore  it  to  the  city  in  good  condition  except  as  to 
repairs  not  obligatory  upon  the  company.  All  repairs  to  the  tun- 
nel shall  be  at  the  sole  cost  and  expense  of  the  company,  except 
such  repairs  as  are  made  necessary  by  any  cause  growing  out  of 
the  acts  of  public  enemies  or  mobs  or  of  riots,  or  growing  out  of 
works  or  excavations  carried  on  by  the  city  or  other  public  au- 
thority, or  growing  out  of  the  bursting  of  city  pipes  outside  the 
tunnel,  or  growing  out  of  the  location,  maintenance  or  use  of  the 
wires  or  other  apparatus  which  the  city  is  hereinafter  authorized 
to  maintain  in  the  tunnel,  and  if  repairs  shall  be  made  necessary 
by  any  of  the  said  excepted  causes  then  such  repairs  shall  be  made 
by  the  company,  and  the  reasonable  cost  and  expense  thereof  shall 
be  paid  to  the  company  by  the  city.  The  company  shall  have  no 
right  at  any  time  to  remove  from  the  tunnel  any  tracks,  wires, 
apparatus,  equipment  or  other  property  necessary  to  the  use  and 
maintenance  of  the  tunnel  and  the  operation  of  an  electric  rail- 
road therein,  except  for  the  purpose  of  repairs  or  renewal  or  for 
the  substitution  of  equivalent  structiu"es,  property,  apparatus  or 
equipment.  In  case  the  tunnel  shall  be  substantially  destroyed 
by  the  act  of  God  at  any  time  during  the  said  term  of  forty  years, 
the  company  shall  be  under  no  obligation  to  rebuild  the  same.  The 
company  shall  keep  the  tunnel  thoroughly  clean  and  free  from  un- 
necessary dampness,  and  the  approaches  to  the  stations  clean  and 
free  from  ice  and  snow.  When  the  tunnel  is  in  use  the  company 
shall  suitably  light  the  same  in  all  parts,  and  by  means  of  artificial 
ventilation,  if  necessary  in  the  judgment  of  the  commission,  shall- 
keep  the  air  adequately  pure  for  health  and  comfort. 

Sect.  16.  Any  railroad  corporation,  electric  railroad  company 
or  street  railway  company,  including  the  Boston  Elevated  Railway 
Company,  may,  if  the  board  shall  approve  and  under  such  restric- 
tions and  regulations  and  upon  such  terms,  conditions  and  compen- 
sation to  the  company  and  for  such  time  as  the  board  after  a  hear- 
ing shall  fix,  use  the  said  tunnel  and  for  such  purpose  the  company 
shall  permit  a  physical  connection  of  tracks  in  the  city  of  Boston 
at  such  place  as  the  board  shall  determine. 
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Sect.  17.  The  company  may  permit  any  person  or  corporation 
using  or  authorized  to  use  and  maintain  wires,  conduits,  tubes  or 
similar  structures  along  the  route  of  the  tunnel,  to  place  such 
wires,  conduits,  tubes  or  similar  structures  (which  shall  not  include 
gas,  sewer  or  water  pipes)  within  a  corresponding  portion  of  the 
tunnel,  in  such  manner  and  upon  such  terms  as  to  compensation 
and  otherwise  as  may  be  agreed  upon  by  the  company  and  approved 
by  the  board.  The  company  may  place  and  maintain  in  the  tunnel 
booths  for  the  sale  of  newspapers,  magazines,  periodicals  and 
books,  and  in  places  specially  adapted  therefor  may  place  or  permit 
unobjectionable  advertisements,  and  may  make  such  other  use  of 
the  tunnel  not  impairing  the  use  for  transportation  of  passengers 
as  the  board  may  from  time  to  time  approve:  provided,  however, 
that  such  booths  and  advertisements  shall  not  be  so  placed  or  used 
as  to  diminish  or  impair  the  safety,  accommodation,  convenience 
or  comfort  of  passengers  using  the  tunnel.  And  upon  receipt  of 
notice  in  writing  at  any  time  or  from  time  to  time  from  the  board 
that  in  its  opinion  any  of  the  uses  above  referred  to  or  approved, 
either  in  whole  or  in  part  in  any  way  diminish  or  impair  such  safety, 
accommodation,  convenience  or  comfort,  or  conflict  in  any  way 
with  the  best  interests  of  the  public,  the  company  shall  forthwith 
to  the  extent  specified  in  the  notice  discontinue  such  use.  The  city 
may  place  in  the  tunnel  such  wires  and  apparatus  as  may  be  neces- 
sary for  its  police  and  fire  alarm  service,  to  be  used,  however,  ex- 
clusively for  such  service  and  to  be  so  located  as  not  to  interfere 
with  the  use  of  the  tunnel  which  the  company  is  hereby  authorized 
to  make.  The  location,  construction,  maintenance  and  repair  of 
such  wires  and  apparatus  shall  be  subject  to  such  reasonable  direc- 
tions and  regulations  as  the  company  may  impose,  or  in  case  of 
any  disagreement  as  the  board  may  determine.  Except  as  above 
provided  the  company  shall  not  have  the  right  to  place  in  the  tunnel 
or  attach  thereto  any  structures,  machinery,  merchandise,  ap- 
paratus, advertisements  or  property  of  any  sort  which  are  not 
necessary  or  proper  for  the  operation  of  its  railroad  therein. 

Sect.  18.  The  city  shall  not  be  responsible  for  any  damages 
resulting  to  persons  or  property  in  the  construction,  operation  and 
use  of  the  tunnel,  whether  upon  propert}^  belonging  to  the  city 
or  upon  property  the  fee  of  which  belongs  to  other  parties,  and  the 
company  shall  hold  the  city  harmless  and  indemnified  therefrom, 
and  shall  at  its  own  expense,  upon  due  notice  from  the  city,  defend 
all  suits  or  other  proceedings  of  every  description,  whether  at  law 
or  in  equity,  which  may  be  brought  against  the  city,  its  officers, 
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servants  or  agents  by  reason  of  any  liability  arising  out  of  the  opera- 
tion and  use  of  the  tunnel  or  of  the  railroad,  machinery,  and  ap- 
paratus therein,  and  shall  satisfy  all  final  judgments  of  legal  tri- 
bunals rendered  in  such  suits  and  proceedings.  The  foregoing 
provisions  shall  not  be  construed  to  impose  any  liability  or  obliga- 
tion growing  out  of  the  acts  of  public  enemies,  of  mobs  or  of  riots, 
or  growing  out  of  works  or  excavations  carried  on  by  the  city  or 
other  public  authority,  or  growing  out  of  the  bursting  of  city  pipes 
outside  the  tunnel  or  the  location,  maintenance  or  use  of  the  wires 
or  other  apparatus  which  the  city  is  herein  authorized  to  maintain 
in  the  tunnel. 

Sect.  19.  When  the  tunnel  is  ready  for  public  use,  the  joint 
board  shall,  upon  the  petition  of  the  company  examine  the  same, 
and  if  it  appears  that  it  has  been  properly  constructed  and  is  in 
safe  condition  for  operation,  the  joint  board  shall  give  to  the  com- 
pany a  certificate  to  that  effect,  and  until  such  certificate  has  been 
filed  in  the  office  of  the  secretary  of  the  commonwealth  the  com- 
pany shall  not  open  such  tunnel  for  public  use.  The  governor  of 
the  commonwealth,  the  mayor  and  engineer  of  the  city  and  the 
members  of  the  board  and  of  the  commission  and  their  respective 
engineers  shall  at  all  times  have  free  entry  to  the  tunnel  for  the 
purpose  of  inspecting  the  same. 

Sect.  20.  On  or  before  the  first  day  of  November  in  each  year 
during  its  use  of  the  tunnel  as  herein  provided  the  company  shall 
pay  to  the  city  of  Boston  a  sum  equal  to  the  tax  which,  at  the  rate 
fixed  for  that  year,  would  have  been  laid  upon  property  in  said  city 
assessed  at  a  valuation  equal  to  the  estimated  cost  of  that  portion 
of  the  tunnel  which  is  not  under  the  waters  of  the  harbor ;  such  cost 
being  determined  by  the  commission  as  of  the  first  day  of  April 
of  such  year,  and  the  cost  as  so  estimated  shall  be  considered  within 
the  provisions  of  the  laws  relating  to  the  taxation  of  electric  rail- 
road companies  as  part  of  the  value  of  the  real  estate  of  the  com- 
pany subject  to  taxation  within  said  city. 

Sect.  21.  The  supreme  judicial  or  superior  court  upon  applica- 
tion of  the  board,  the  commission,  the  city,  the  company  or  any 
other  party  in  interest,  may  enforce  the  provisions  of  this  act  and 
prevent  the  violation  thereof  by  any  appropriate  process. 

Sect.  22.  This  act  shall  take  effect  upon  its  acceptance  by  the 
directors  within  sixty  days  after  its  passage,  testified  by  a  certified 
copy  of  a  resolution  of  the  said  directors  filed  with  the  secretary 
of  the  commonwealth,  and  thereupon  the  board  in  its  discretion 
shall  have  the  power  to  issue  a  certificate  of  exigency  as  required 
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by  section  five  of  chapter  five  hundred  and  sixteen  of  the  acts  of 
the  year  nineteen  hundred  and  six.  •  Nothing  in  this  act  contained 
shall  be  held  to  be  a  declaration  by  the  general  court  that  public 
necessity  and  convenience  require  the  construction  of  the  Boston 
and  Eastern  electric  railroad;  and  any  authority  herein  given  to 
construct,  operate  and  maintain  a  tunnel  shall  be  of  no  effect  unless, 
under  the  provisions  of  section  five  of  chapter  five  hundred  and  six- 
teen of  the  acts  of  the  year  nineteen  hundred  and  six,  a  certificate 
of  exigency  is  issued  by  the  board.  Upon  the  issuance  of  such  certi- 
ficate the  company  shall  perform  the  obligations  imposed  upon  it 
by  this  act  within  the  times  herein  limited,  and  shall  complete  the 
tunnel  and  equip  the  same  for  operation  and  use  within  four  years 
after  the  date  of  its  certificate  of  incorporation.  The  actual  con- 
struction of  the  tunnel  shall  be  begun  within  six  months  after  incor- 
poration, and  thereafter  the  work  shall  be  prosecuted  with  reason- 
able expedition.  In  case  the  directors  shall  fail  to  perform  the 
obligations  imposed  upon  them  by  sections  four  and  six  of  this  act 
all  authority  herein  granted  shall  thereupon  cease  and  terminate. 
In  the  event  of  the  failure  of  the  company  or  its  assigns  for  six 
months  to  fulfil  any  other  obligations  hereunder,  or  in  the  event 
of  its  failure  to  maintain  and  operate  a  railroad  within  the  tunnel, 
and  of  such  failure  having  continued  for  six  months,  then,  in  either 
of  said  events,  upon  the  application  of  the  city  to  the  supreme 
judicial  court  in  equity,  the  court  shall,  if  the  default  stiU  continue, 
after  a  day  fixed  by  the  court  for  the  purpose,  declare  that  the  rights 
of  the  company  in  the  tunnel  are  determined  and  decree  that  pos- 
session of  the  same  be  given  to  the  city,  and  thereupon  the  city 
shall  have  the  right  to  enter  the  tunnel  and  terminate  the  use  of 
the  company  therein.  In  case  such  right  of  re-entry  and  termina- 
tion of  use  is  exercised  the  property  of  the  company  within  the 
tunnel  as  hereinbefore  defined  may  be  taken  by  the  city  in  whole 
or  in  part  and  paid  for  by  it  at  a  valuation  to  be  determined  as 
herein  provided  for  the  occasion  when  the  city  may  take  the  same 
at  the  expiration  of  the  term  of  use.  No  member  of  the  board  or  of 
the  commission  shall  be  under  any  personal  liability  by  reason  of 
any  act  of  the  joint  board,  the  board  or  the  commission  hereunder. 
The  company  shall  have  all  the  powers  and  privileges  and  be  sub- 
ject to  all  the  duties,  liabilities  and  restrictions  relative  to  electric 
railroad  companies  set  forth  in  chapter  five  hundred  and  sixteen 
of  the  acts  of  the  year  nineteen  hundred  and  six  and  acts  amenda- 
tory thereof,  except*  as  is  otherwise  specifically  provided  in  this 
act.     [Approved  June  15,  1910.    . 
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[Res.   1910,   Chap.   58] 

Resolve  to  provide  for  an  investigation  relative  to  the 
construction  and  use  of  subways  in  the  city  of  boston. 
Resolved,  That  the  board  of  railroad  commissioners  and  the 
Boston  transit  commission,  acting  as  a  joint  board,  shall  consider 
and  investigate  the  subject-matter  of  the  petitions  of  Edmund  D. 
Codman  and  others,  with  accompanying  bills,  House,  Number  45 
and  Number  46,  relative  to  the  construction  and  use  of  subways 
in  the  city  of  Boston,  and  shall  report  in  print  thereon  to  the  general 
court  not  later  than  January  first,  nineteen  hundred  and  eleven. 
The  members  of  the  said  joint  commission  shall  receive  no  extra 
compensation  for  their  services,  but  the  commission  may  expend 
a  sum  not  exceeding  five  hundred  dollars  in  carrying  out  the  pro- 
visions of  this  resolve.    [Approved  April  8,  1910. 


[Res.   1910,  Chap.  94. 


Resolve  to  provide  for  an  investigation  relative  to  the 
construction  of  a  subway  from  park  street  to  the  south 
station  in  the  city  of  boston. 

Resolved,  That  the  Boston  transit  commission  is  hereby  authorized 
and  instructed,  after  an  appropriation  sufficient  to  cover  the  ex- 
pense of  the  same,  as  estimated  by  it,  has  been  made  by  the  city  of 
Boston,  to  make  studies,  plans  and  estimates  of  cost  for  the  con- 
struction of  a  subway  from  the  present  subway  station  at  Park 
street  to  the  South  station,  with  proper  terminals  and  connections, 
and  to  report  in  print  to  the  general  court,  on  or  before  the  first 
Wednesday  of  January  in  the  year  nineteen  hundred  and  eleven, 
the  draft  of  a  bill  for  the  construction  of  such  subway.  [Approved 
May  11,  1910. 


[Res.   1910,  Chap.  97.] 

Resolve  to  provide  for  a  report  by  the  boston  transit  com- 
mission ON  CERTAIN  PROPOSED  IMPROVEMENTS  IN  TRANSPORTA- 
TION IN  THE  CITY  OF  BOSTON. 

Resolved,  That  the  Boston  transit  commission  is  hereby  authorized 
and  directed  to  investigate  and  report  in  print  to  the  next  general 
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court  on  or  before  the  second  Saturday  in  January,  nineteen  hun- 
dred and  eleven,  whether  or  not  in  its  opinion  it  is  advisable  and 
for  the  public  interest  to  grant  any  or  all  of  the  following  petitions 
for  legislation,  namely: — The  petition  of  Charles  L.  Carr  for  legis- 
lation to  provide  rapid  transit  to  and  through  the  Dorchester 
district  of  the  said  city,  which  petition  is  accompanied  by  House 
bill  number  eight  hundred  and  eleven;  the  petition  of  William  S. 
McNary  and  others  for  legislation  to  provide  improved  transit 
between  that  part  of  the  city  of  Boston  known  as  the  city  proper 
and  Dorchester  and  South  Boston,  the  said  petition  being  accom- 
panied by  House  bill  number  eight  hundred  and  twelve;  and  also 
the  petition  of  William  S.  McNary  and  others  to  provide  for  rapid 
transit  between  the  city  proper  and  the  South  Boston  district, 
the  said  petition  being  accompanied  by  House  bill  number  eight 
hundred  and  thirteen.  The  said  commission  shall  report  under 
what  conditions  and  restrictions,  if  any,  and  in  what  form  the  said 
legislation  should  be  granted.  The  said  commission  is  also  directed, 
after  an  appropriation  sufficient  to  cover  the  expense  of  the  same 
as  estimated  by  it  has  been  made  by  the  city  of  Boston,  to  give 
public  hearings,  and  to  investigate  and  report  in  print,  on  or  before 
the  date  above  mentioned,  a  route  for  a  subway  or  tunnel  to  the 
Dorchester  district  of  the  city  of  Boston,  including  such  connec- 
tions with  the  South  Boston  district  as  public  interest  may  require, 
the  said  subway  or  tunnel  to  start  at  or  near  the  South  station, 
at  a  point  convenient  for  a  junction  with  the  proposed  tunnel 
from  Park  street,  and  to  run  to  such  point  in  or  near  the  Dorchester 
district  as  will  most  conveniently  provide  rapid  transit  between 
Boston  proper  and  Dorchester  and  South  Boston.  The  commission 
shall  embody  in  its  report  an  estimate  of  the  cost  of  constructing 
such  subway  or  tunnel.     [Approved  May  13,  1910. 


[Res.  1910,  Chap.  139. 


Resolve    relative    to    the   improvement    of    transportation 
facilities  in  and  around  the  city  of  boston. 

Resolved,  That  the  board  of  railroad  commissioners  and  the 
Boston  transit  commission,  sitting  jointly,  be  requested  to  investi- 
gate and  report  in  print  to  the  general  court,  on  or  before  the 
second  Saturday  of  January,  nineteen  hundred  and  eleven,  whether 
or  not  in  their  opinion  it  is  advisable,  expedient,  and  in  the  public 
interest : 
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First.  To  provide  for  the  acquisition  by  the  Boston  Elevated 
Railway  Company  of  stocks  and  bonds  of  other  street  railway 
companies,  or  for  the  acquisition  of  the  property  and  rights  of  other 
street  railway  companies  in  any  other  way. 

Second.  To  provide  in  advance  of  the  expiration  thereof  for 
extensions  of  the  existing  contracts  for  the  use  of  the  Tremont 
street  subway,  the  Washington  street  tunnel,  and  the  East  Boston 
tunnel,  and  if  so,  on  what  terms  and  conditions,  and  for  what 
period  of  time. 

Third.  To  provide  for  further  modifications  of  chapter  five 
hundred  and  fifty-one  of  the  acts  of  the  year  nineteen  hundred  and 
eight,  or  to  provide  by  any  other  method,  and  if  so,  by  what  method, 
for  continuing  the  advantages  of  a  single  control  of  the  systems 
of  the  Boston  Elevated  Railway  Company  and  the  West  End 
Street  Railway  Company. 

The  said  joint  board  is  requested  to  give  public  hearings  in  re- 
gard to  said  matters,  and  to  report  the  result  of  its  investigation 
to  the  general  court  on  or  before  the  second  Saturday  of  January, 
nineteen  hundred  and  eleven,  with  such  recommendations  as  the 
joint  board  may  deem  advisable  in  view  of  previous  investigations 
and  the  investigation  to  be  made  in  the  pursuance  of  this  resolve. 
And  the  joint  board  is  also  requested  to  submit  with  its  report 
drafts  of  a  bill  or  bills  embodying  any  recommendations  which 
it  may  make. 

And  further  resolved  that  the  board  of  railroad  commissioners  be 
joined  with  the  Boston  transit  commission  in  the  investigations 
and  reports  to  be  made  under  chapters  ninety-four  and  ninety- 
seven  of  the  resolves  of  the  year  nineteen  hundred  and  ten.  [Ap- 
proved June  14,  1910. 


III. 


COURT   DECISIONS  RELATING  TO  THE  WORK  OF 
THE  COMMISSION. 


[166  Mass.  347.] 


Frederick  0.  Prince  and  others  v.  George  G.  Crocker  and 

OTHERS. 


Suffolk. 


March  26,  27,  1896.— June  15,  1896. 


Present:     Field, 
Barker,  JJ. 


C.J.,     Allen,     Holmes,     Morton,     and 


Boston  Subway  Act — Acceptance  of  Statute  by  City — Locus  Staiidi — Constitu- 
tionality of  Statute — "Public  Use  " — Eminent  Domain — Taking  Land 
already  devoted  to  Public  Use — Waiver  of  Contract — Municipal  Debt  Limit — 
Right  to  construct  Subway  on  Public  Garden — -"Building" — "Leave  of  the 
General   Court" — Substituted  Legislation — Consent   of  Inhabitants   of  City. 

Judicial  notice  should  be  taken  of  the  acceptance  of  a  statute  by  the  voters 
of  a  city  at  an  election  held  in  accordance  with  its  provisions. 

The  vote  to  accept  a  statute,  at  a  special  election  held  in  a  city  in  accordance 
with  its  provisions,  is  sufficient  to  give  taxpaying  inhabitants  of  the  city 
a  standing  to  maintain  a  bill  in  equity,  under  Pub.  Sts.  c.  27,  §  129,  to 
prevent  an  alleged  illegal  use  of  public  money  under  the  authority  of  the 
statute. 

It  is  no  objection  to  the  validity  of  St.  1894,  c.  548,  authorizing  the  construc- 
tion of  a  subway  in  Boston,  that  it  imposes  a  heavy  debt  upon  the  city  and 
to  a  certain  extent  takes  away  from  the  city  the  control  of  its  streets;  and 
the  acceptance  of  the  statute  by  the  voters  of  the  city  is  sufficient  consent 
to  its  orovisions,  if  such  consent  were  necessary. 

It  is  immaterial  that  by  St.  1894,  c.  548,  authorizing  the  construction  of  a  subway 
in  Boston,  the  work  is  not  put  in  charge  of  the  Street  Commissioners  of 
the  city.  The  Legislature  may  provide  for  doing  the  work  at  the  expense 
of  the  city,  but  through  other  agents  than  those  regularly  appointed  by 
the  city,  and  may  impose  liability  on  the  city,  incur  the  expense,  and 
require  payment  by  the  city;  and  the  acceptance  of  the  statute  by  the 
voters  of  the  city  precludes  objection  on  this  ground  by  taxpaying  inhabi- 
tants, even  if  such  objection  would  otherwise  have  been  open;  and  these 
considerations  apply  to  the  bridge  over  Charles  River  provided  for  in  §  30 
as  well  as  to  the  subway  itself. 

The  construction  of  a  subway  in  Boston,  under  the  authority  conferred  by 
St.  1894,  c  548,  which  empowers  the  Transit  Commission  to  grant  a  lease 
of  it,  when  finished,  to  any  street  railway  company  for  fifty  years,  is  for 
a  public  use;  and  it  is  within  the  constitutional  power  of  the  Legislature 
to  order  or  sanction  taxation  for  it. 

The  St.  1894,  c.  548,  authorizing  the  construction  of  a  subway  in  Boston  is  not 
in  violation  of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States. 

A  person  cannot  be  heard  to  object  to  the  constitutionality  of  a  statute    on 

grounds  which  only  affect  others  than  himself. 
Land  already  appropriated  to  one  public  use  may  be  taken  by  authority  or 
direction  of  the  Legislature  for  another  public  use. 

(93) 
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A  body  of  persons  in  their  capacity  of  taxpaying  citizens  of  Boston,  or  as 
voters,  or  as  a  constituted  part  of  the  pubhc  at  large,  can  assert  no  right 
to  the  continued  use  of  the  Common  or  of  the  Public  Garden  as  public 
parks,  or  to  have  compensation  paid  for  the  surrender  of  such  use,  against 
the  combined  action  of  the  Legislature  in  passing  St.  1894,  c.  548,  authoriz- 
ing the  construction  of  a  subway,  and  of  the  inhabitants  of  the  city  in 
accepting  the  statute. 

If  the  provision  of  St.  1859,  c.  210,  §  3,  that  no  building,  except  such  as  are 
expedient  for  horticultural  purposes,  shall  thereafter  be  erected  upon  the 
territory  in  Boston  occupied  by  the  Public  Garden,  constituted  a  con- 
tract between  the  Commonwealth  and  the  city,  the  latter,  being  a  party 
to  it,  may  waive  it,  and  the  acceptance  by  the  voters  of  the  city  of  St. 
1894,  c.  548,  authorizing  the  construction  of  a  subway  thereon  shows  such 
waiver. 

As  the  same  authority  which  fixes  the  limit  of  a  municipal  indebtedness  may 
change  it,  and  as  St.  1894,  c.  548,  authorizing  the  construction  of  a  sub- 
way in  Boston,  and  requiring,  in  §  37,  the  treasurer  of  the  city  to  issue 
bonds,  also  provides  that  the  debt  shall  not  be  included  in  determining 
the  limit  of  indebtedness,  there  is  no  ground  for  the  contention  that  the 
statute  is  invalid  because  the  work  to  be  done  under  it  will  increase  the 
debt  of  the  city  beyond  the  limit  of  indebtedness  fixed  by  St.  1885,  c.  178, 
§  2;  it  not  appearing  that  the  limit  of  indebtedness  as  thus  extended  will 
be  exceeded  by  the  issue  of  the  bonds. 

Under  Sts.  1894,  c.  548,  §  29,  and  1895,  c.  440,  §  3,  authorizing  the  construc- 
tion of  a  subway  in  Boston,  the  Public  Garden  may  be  entered  upon 
for  such  construction  so  far  as  is  necessary  in  order  to  make  a  smt- 
able  connection  with  surface  tracks,  but  no  further.  Field,  C.  J.,  dis- 
senting. 

The  permission  of  the  Legislature,  given  by  St.  1894,  c.  548,  to  build  in  Boston 
a  subway  such  as  is  adapted  for  the  uses  and  purposes  described  in  §  25, 
by  implication  authorizes  such  a  structure  as  is  necessary  and  reasonable 
for  those  purposes,  and,  in  the  absence  of  any  averment  to  the  contrary 
in  a  bill  in  equity  to  have  the  statute  declared  invalid,  it  will  be  assumed 
that  the  present  structure  on  the  Public  Garden  is  within  this  implied 
authority,  and,  if  the  subway  is  a  "building,"  the  leave  of  the  General 
Court,  which  is  required  by  Pub.  Sts.,  c.  54,  §  16,  for  the  erection  of  a 
building  exceeding  certain  dimensions  upon  a  public  common  or  park, 
is  given,  by  the  giving  of  authority  to  enter  with  the  subway  upon  the 
Public  Garden  for  a  short  distance  west  of  Charles  Street. 

The  legislation  embodied  in  St.  1894,  c.  548,  authorizing  the  entry  upon  the 
Pubhc  Garden  in  Boston  for  the  construction  of  a  subway,  and  providing 
that  the  work  shall  not  be  begun  until  the  statute  has  been  accepted 
by  a  majority  of  the  voters  of  the  city,  is  a  substitute,  so  far  as  the  sub- 
way on  the  Common  and  Public  Garden  is  concerned,  for  Pub.  Sts.  c.  54, 
§  13,  providing  that  no  street  railway  shall  be  constructed  over  a  public 
common  or  park  without  the  consent  of  the  inhabitants  of  the  city  or  town, 
and  the  acceptance  of  the  subway  act,  by  the  voters  of  the  city,  furnishes 
all  the  consent  on  the  part  of  the  inhabitants  that  is  necessary. 

Allen,  J.  The  general  complaint  of  the  plaintiffs,  as  stated 
in  their  bill,  is,  that  if  the  Transit  Commissioners  are  permitted 
to  proceed  in  the  execution  of  the  enterprise  committed  to  them 
by  St.  1894,  c.  548,  they  will  involve  the  city  of  Boston  in  an  in- 
debtedness or  liability  of  many  millions  of  dollars  beyond  the  limit 
of  indebtedness  prescribed  by  the  laws  of  the  Commonwealth, 
and  will  do  this  without  the  authority  of  the  city  council,  or  of  the 
consent  of  the  tax-paying  citizens ;  and  also  that  this  statute  would 
have  the  effect  to  deprive  the  city  of  many  rights  and  privileges 


95 

belonging  to  its  inhabitants,  and  especially  that  it  would  infringe 
rights  which  relate  to  the  control  o"f  the  streets  and  highways  of 
the  city  by  the  aldermen  and  street  commissioners;  all  in  violation 
of  the  right  of  the  inhabitants  of  the  city  to  govern  themselves. 
It  is  provided  by  §  40  of  the  statute  that  the  Transit  Commission 
shall  not  "take  any  land  or  commence  the  construction  of  any  sub- 
way or  tunnel  until  this  act  shall  be  accepted  by  a  majority  of  the 
voters  of  said  city  voting  at  some  special  election  called  by  the 
Mayor,"  etc.  In  the  printed  copy  of  the  Subway  Legislation  fur- 
nished to  us  by  mutual  consent  of  counsel,  it  is  stated  that  this  act 
was  accepted  at  a  special  election  held  July  24,  1894.  There  is  no 
averment  in  the  bill  that  no  such  vote  of  acceptance  had  been 
passed,  and  though  the  briefs  on  both  sides  say  little  or  nothing 
on  this  point,  yet  it  is  implied  in  the  brief  furnished  by  one  of  the 
counsel  for  the  plaintiffs  (Mr.  Bryant)  that  there  had  been  such 
an  acceptance ;  and  it  is  then  contended  that  the  people  at  the  polls 
are  not  the  tribunal  to  determine  what  debts  shall  be  incurred  by 
or  in  behalf  of  the  city,  because,  by  a  law  which  stands  unrepealed, 
that  question  is  to  be  determined  by  both  branches  of  the  city  gov- 
ernment, and  a  two-thirds  vote  of  each  branch  is  required  to  author- 
ize the  incurring  of  a  debt  by  the  city.  As  the  fact  of  the  accept- 
ance of  the  statute  has  significance,  in  certain  aspects  of  the  ques- 
tions presented,  we  will  state  at  the  outset  that,  in  the  absence  of 
any  averment  to  the  contrary,  we  assume  that  such  a  vote  of  ac- 
ceptance was  duly  passed.  This  is  a  fact  of  which  the  court 
should  take  judicial  notice.  Andrews  v.  Knox  Co.,  70  111.  65.  State 
V.  Swift,  69  Ind.  505.  Ranch  v.  Com.,  78  Penn.  St.  490.  More- 
over, it  is  very  doubtful,  to  say  the  least,  whether  the  plaintiffs,  as 
tax-paying  inhabitants,  have  any  standing  to  maintain  the  bill  in 
their  own  names,  except  upon  the  assumption  that  the  vote  to  ac- 
cept the  statute  is  virtually  a  vote  to  raise  or  to  pay  money,  within 
the  meaning  of  Pub.  Sts.  c.  27,  §  129.  In  this  Commonwealth, 
contrary  to  what  has  been  held  in  some  other  jurisdictions,  a  suit 
like  the  present  has  been  considered  not  to  fall  within  the  general 
jurisdiction  of  a  court  of  equity.  Baldwin  v.  Wilbraham,  140 
Mass.  459.  Steele  v.  Municipal  Signal  Co.,  160  Mass.  36.  Carl- 
ton V.  Salem,  103  Mass.  141.  By  Pub.  Sts.  c.  27,  §  129,  when  a 
town  votes  to  raise  by  taxation  or  pledge  of  its  credit,  or  to  pay 
from  its  treasury,  any  money  for  a  purpose  other  than  those  for 
which  it  has  the  legal  right  and  power,  it  may  be  restrained  by  this 
court  upon  the  suit  or  petition  of  not  less  than  ten  taxable  inhabi- 
tants.    The  case  of  Frost  v.  Belmont,  6  Allen,  152,  was  brought 


96 

under  St.  1847,  c.  37,  which  was  like  Pub.  Sts.  c.  27,  §  129.  The 
case  of  Lowell  v.  Boston,  111  Mass.  454,  was  also  brought  under 
the  similar  provision  found  in  Gen.  Sts.  c.  18,  §  79.  No  point  was 
there  made  that  under  the  statute  the  petitioners  had  no  right  to  be 
heard.  It  is  contended,  however,  by  the  present  defendants  that 
the  plaintiffs  have  no  standing  to  maintain  this  bill,  but,  in  favor 
of  affording  a  remedy  against  a  use  of  public  money  which  is  sup- 
posed to  be  illegal,  we  think  a  somewhat  liberal  construction  should 
be  given,  and  that  the  vote  to  accept  the  statute  is  sufficient  to  give 
the  plaintiffs  a  standing  in  court  under  Pub.  Sts.  c.  27,  §  129. 

The  two  principal  grounds  upon  which  the  plaintiffs  contend 
that  St.  1894,  c.  548,  as  a  whole,  is  invalid,  are  that  it  imposes  a 
heavy  debt  upon  the  city  and  to  a  certain  extent  takes  away  from 
the  city  the  control  of  its  streets.  The  plaintiffs  deny  the  power 
of  the  Legislature  to  do  either  of  these  things  without  the  authority 
of  the  city  council,  or  the  consent  of  the  tax-paying  citizens  of  the 
city.  It  has,  however,  been  established,  by  a  great  weight  of 
usage  and  authority,  that  the  Legislature  may  impose  such  a  duty 
and  burden  upon  towns  and  cities  without  their  own  consent.  We 
do  not  deem  it  necessary  to  go  into  an  extended  discussion  of  this 
subject,  or  to  consider  what  objects  may  be  so  special  or  local  in 
their  character  as  not  to  come  within  the  general  rule.  As  to  roads 
of  all  kinds,  and  bridges  and  sewers,  the  doctrine  is  well  estab- 
lished, in  this  Commonwealth  and  elsewhere,  that  the  Legislature 
may  prescribe  what  shall  be  done,  and  reqmre  cities  and  towns  to 
bear  the  expense  to  such  an  extent  and  in  such  proportions  as  it 
may  determine.  The  powers  which  had  been  given  to  cities  and 
towns  by  the  Legislatiu"e,  by  special  or  by  general  laws,  are  in  no 
sense  a  contract,  and  do  not  become  vested  rights  as  against  the 
Legislature.  Coolidge  v.  Brookline,  114  Mass.  592,  596,  597. 
Agawam  v.  Hampden,  130  Mass.  528,  530.  Kingman,  Petitioner, 
153  Mass.  566,  573-576.  People  v.  Morris,  13  Wend.  325.  Sloan 
V.  State,  8  Blackf.  361.  People  v.  Flagg,  46  N.  Y.  401.  Phila.  v. 
Field,  58  Penn.  St.  320.  Pumphrey  v.  Baltimore,  47  Md.  145. 
Dillon,  Mun.  Corp.  (4th  ed.),  §§.54,  73,  74,  831,  and  other  cases 
there  cited. 

If  this  power  were  otherwise  doubtfiil,  in  the  present  case  the 
statute  under  consideration  is  not  peremptory  and  absolute,  but  it 
remained  inoperative  until  accepted  by  a  majority  of  the  voters  of 
the  city.  The  plaintiffs  contend  that  the  statute  is  to  become  oper- 
ative without  the  authority  of  the  city  council,  or  the  consent  of 
the  tax-paying  citizens;  but  if  a  consent  were  necessary,  we  know 


97 

of  no  authority  or  legal  reason  for  requiring  any  other  consent  than 
that  of  qualified  voters.  In  Merrick  v.  Amherst,  12  Allen,  500, 
506,  the  court,  while  intimating  that  no  consent  at  all  was  neces- 
sary, said:  "To  guard  against  all  danger  of  mistake,  and  to  obtain 
the  highest  evidence  from  those  most  interested  that  the  imposition 
of  the  tax  was  not  unequal  or  disproportionate  to  the  expected  ben- 
efits, the  Legislature  required  that  it  should  not  be  laid  on  the  in- 
habitants of  the  town,  unless  two-thirds  of  the  voters,  at  a  meeting 
to  be  called  for  the  purpose,  should  assent  to  its  imposition."  The 
instance  which  Legislatures  have  provided  that  towns  or  cities  or 
counties  might  or  should  bear  the  whole  or  a  portion  of  the  expense 
of  local  improvements  in  case  the  qualified  voters  should  assent, 
and  not  otherwise,  are  numberless.  In  our  own  statutes,  from 
early  times,  such  legislation  has  been  common.  In  the  Public 
Statutes  now  in  force,  many  instances  are  found  enacting  that 
cities  and  towns  may  by  vote  accept  the  provisions  of  certain 
statutes,  and  thereupon  shall  be  subject  to  certain  duties  and  bur- 
dens. There  have  been  many  special  laws  to  the  same  effect.  It 
cannot  be  necessary  to  cite  more  than  a  few  illustrative  instances. 
Pub.  Sts.  c.  27,  §§  10-13,  27,  44,  65,  69,  74;  c.  28,  §§  3,  22,  23; 
c.  35,  §  4;  c.  45,  §§  44,  52;  c.  50,  §§  20,  22,  25;  c.  51,  §  10;  c.  80, 
§§  8-13.  By  the  Second  Amendment  to  the  Constitution,  city  gov- 
ernments cannot  be  established  except  with  the  consent  and  on  the 
application  of  a  majority  of  the  inhabitants  of  the  town  present 
and  voting  thereon  at  a  meeting.  All  of  the  cities  of  the  Com- 
monwealth have  been  incorporated  under  this  amendment.  Lar- 
com  V.  Olin,  160  Mass.  102,  104,  108.  When  the  Legislature  im- 
poses such  a  condition,  in  order  to  bind  a  city  or  town  or  county 
to  assume  a  particular  burden,  it  must  be  complied  with;  but  an 
assent  by  vote  will  give  full  effect  to  the  statute,  and  the  city,  town, 
or  county  will  thereupon  become  bound.  Hampshire  v.  Franklin, 
16  Mass.  76,  87,  90.  Stone  v.  Charlestown,  114  Mass.  214.  Central 
Bridge  v.  Lowell,  15  Gray,  106,  116.  St.  Joseph  Township  v. 
Rogers,  16  Wall.  644,  662,  663.  Knox  Co.  v.  Aspinwall,  21  How. 
539.  Dillon,  Mun.  Corp.  (4th  ed.),  §§  44,  519,  526,  551-553,  and 
cases  there  cited.  It  is  not  material  that  the  work  is  not  put  in 
charge  of  the  street  commissioners  of  the  city.  The  Legislature 
might  provide  for  doing  the  work  at  the  expense  of  the  city,  but 
through  other  agents  than  those  regularly  appointed  by  the  city; 
it  might  impose  liability  on  the  city,  incur  the  expense,  and  require 
payment  by  the  city.  The  acceptance  of  the  act  by  the  city  pre- 
cludes objection  on  this  score,  even  if  such  objection  would  other- 
wise have  been  open. 
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The  foregoing  considerations  apply  to  the  bridge  over  Charles 
River  provided  for  in  §  30,  as  well  as  to  the  subway  itself. 

It  is  further  contended  that  taxation  can  only  be  for  a  public 
use,  that  the  term  "public  use"  in  reference  to  taxation,  has  a 
more  restricted  meaning  than  when  applied  to  the  taking  of  land 
by  eminent  domain;  that  the  subway  will  not  be  a  highway,  or 
open  and  free  to  be  used  by  the  public  for  driving  or  walking ;  that 
when  finished  the  statute  authorized  the  Transit  Commission  vir- 
tually to  grant  a  lease  of  it  to  any  street  railway  company  for  fifty 
years ;  and  that  the  use  of  the  subway  which  is  contemplated  is  not 
a  public  use. 

That  the  Legislature  can  authorize  a  city  or  town  to  tax  its 
inhabitants  only  for  public  purposes  is  well  settled  and  familiar. 
Opinion  of  the  Justices,  155  Mass.  598,  601,  and  cases  there  cited. 
But  railroads  are  always  held  to  be  built  for  public  use,  whether 
'the  right  to  take  land,  or  the  right  to  grant  pecuniary  aid  to  them, 
is  considered.  The  Legislature  of  this  Commonwealth  has  granted 
aid  to  railroad  corporations  from  its  own  treasury.  See  instances 
cited  in  153  Mass.  570.  It  has  also,  in  a  number  of  instances, 
authorized  cities  and  towns  to  furnish  such  aid  by  subscribing  to 
stock  or  otherwise.  For  illustrations,  see  Sts.  1852,  c.  156;  1855, 
cc.  394,  395;  1860,  cc.  34,  184;  1861,  c.  98;  1862,  cc.  56,  78;  1863, 
cc.  96,  104,  105;  1864,  cc.  11,  242,  245,  246,  249,  260.  At  last, 
such  municipal  aid  was  authorized  by  general  laws.  Sts.  1870, 
c.  325,  §  3;  1874,  c.  372,  §  35.  Pub.  Sts.  c.  112,  §  46.  The  con- 
stitutionality of  such  legislation  has  not  been  brought  into  direct 
controversy  before  this  court,  but  indirectly  it  has  been  recognized. 
Kittredge  v.  North  Brookfield,  138  Mass.  286.  Com.  v.  Williams- 
town,  156  Mass.  70.  And  elsewhere  it  has  been  established  by  such 
a  weight  of  judicial  authority  that  we  regard  it  as  settled.  Olcott 
V.  Supervisors,  16  Wall.  678,  694-696.  Railroad  Co.  v.  Otoe  Co., 
16  Wall.  667.  Pine  Grove  Township  v.  Talcott,  19  Wall.  666. 
Dillon,  Mun.  Corp.  (4th  ed.),  §§  153-158,  508.  The  building  of 
the  subway  for  the  carriage  of  such  passengers  as  pay  the  regular 
fare  is  therefore  for  a  public  use ;  and  it  is  within  the  constitutional 
power  of  the  Legislature  to  order  or  sanction  taxation  for  it. 

The  plaintiffs  also  contend  that  the  statute  is  in  violation  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States. 
This  objection  is  "not  dwelt  upon  in  argument,  and  it  is  enough  to 
say  that  we  think  it  is  unfounded. 

The  plaintiffs  further  contend  that  the  statute  is  unconstitu- 
tional because  it  omits  to  provide  for  compensation  for  property 
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taken  or  injured,  and  especially  for  taking  part  of  the  Common 
and  Public  Garden.  But  the  plaintiffs  cannot  be  heard  to  object 
to  the  constitutionality  of  the  statute  on  grounds  which  only  affect 
others  than  themselves.  Hingham  &  Quincy  Bridge  v.  Norfolk, 
6  Allen,  353.  Davis  v.  County  Commissioners,  153  Mass.  218, 
228.  So  far  as  other  private  owners  are  concerned,  the  plaintiffs 
do  not  represent  them,  and  have  no  standing  to  be  heard  in  their 
behalf. 

In  respect  to  the  matter  of  providing  compensation,  the  stress 
of  the  argument  of  the  plaintiffs  rests  on  the  contention  that  there 
is  no  provision  for  compensation  for  so  much  of  the  Common  and 
Public  Garden  as  may  be  taken.  It  is  urged  that  these  were  dedi- 
cated to  the  use  and  enjoyment  of  the  inhabitants  of  the  town  long 
before  the  city  charter  was  granted,  and  that  they  are  held  by  the 
city  in  trust,  to  secure  and  promote  such  use;  that  the  city,  as 
trustee  for  these  purposes,  is  entitled  to  compensation  if  any  part 
of  either  is  taken;  and  that  the  fact  that  the  city  is  the  party  to 
pay,  as  well  as  to  receive,  does  not  affect  this  argument,  because 
the  city  acts  in  two  different  capacities. 

If  we  assume  that  the  plaintiffs  are  entitled  to  be  heard  on  this 
branch  of  the  argument,  it  is  well  settled  that  land  already  appro- 
priated to  one  public  use  may  be  taken  by  authority  or  direction 
of  the  Legislature  for  another  public  use.  Old  Colony  Railroad 
V.  Framingham  Water  Co.,  153  Mass.  561.  We  do  not  need  to 
go  into  any  nice  consideration  of  the  precise  capacity,  interest,  or 
duty  of  the  city  in  caring  for  the  Common  or  Public  Garden,  be- 
cause both  the  Legislature  and  the  city  have  consented  to  such 
new  use  of  both  as  may  be  included  within  the  terms  of  the  statute. 
If  the  right  to  their  use  is  in  the  inhabitants  of  the  city,  their  vote 
accepting  the  act  binds  them.  If  it  is  in  the  public  at  large,  as 
distinguished  from  the  inhabitants  of  the  city,  the  interests  of  the 
public  are  under  the  protection  of  the  Legislature.  The  plaintiffs, 
in  their  capacity  of  tax-paying  citizens  of  Boston,  or  as  voters,  or 
as  a  constituent  part  of  the  public  at  large,  can  assert  no  right  to 
the  continued  use  of  the  Common  or  of  the  Public  Garden,  as  pub- 
lic parks,  or  to  have  compensation  paid  for  the  surrender  of  such 
use,  against  the  combined  action  of  the  Legislature  in  passing  the 
statute,  and  of  the  inhabitants  of  the  city  in  accepting  it.  Brook- 
lyn Park  Commissioners  v.  Armstrong,  45  N.  Y.  234.  Dillon, 
Mun.  Corp.  (4th  ed.),  §§  598n.,  650-651a,  and  cases  there  cited. 
Under  these  circumstances,  we  need  not  pursue  the  questions 
relating  to  the  title  to  and  interest  of  the  public  in  public  parks, — 
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questions  somewhat  discussed  in  Abbot  v.  Cottage  City,  143  Mass. 
521,  and  Attorney  General  v.  Abbott,  154  Mass.  323. 

It  is  also  contended  by  the  plaintiffs  that,  if  St.  1894,  c.  548, 
bears  such  a  construction  as  to  allow  the  Transit  Commission  to 
enter  the  Public  Garden  with  the  subway,  the  statute  is  unconsti- 
tutional, because  it  impairs  the  obligation  of  a  contract  between 
the  Commonwealth  and  the  city.  This  supposed  contract  is  found 
in  St.  1859,  c.  210,  §  3,  which  provided  that  the  commissioners 
on  the  Back  Bay  should  fill  up  and  complete,  at  the  expense  of 
the  Commonwealth,  so  much  of  Arlington  Street  as  remained  to 
be  completed,  and  the  strip  of  land  easterly  of  said  street  which 
had  heretofore  been  released  by  the  Commonwealth  to  the  city, 
and,  further,  that  "no  building  shall  hereafter  be  erected  between 
Arlington  and  Charles  Streets,  except  such  as  are  expedient  for 
horticultural  purposes."  It  is  argued  that  this  is  a  contract  that 
the  Commonwealth  would  not  erect  a  building  there,  and  that  the 
subway,  as  constructed,  is  a  building,  and,  if  it  is  authorized  by 
St.  1894,  c.  548,  then  that  the  statute  is  a  violation  of  said  con- 
tract. The  short  answer  to  this  argument  is  that  the  inhabitants 
of  the  city  have  accepted  St.  1894,  c.  548,  and  so  have  consented  to 
whatever  is  contained  therein.  Contracts  may  be  waived  by  the 
parties  to  them.  If  this  was  a  contract,  the  city  was  a  party  to  it, 
and  might  waive  it. 

The  plaintiffs  also  contend  that  the  statute  is  invalid  because  the 
work  to  be  done  under  it  will  increase  the  debt  of  the  city  much 
beyond  the  limit  of  municipal  indebtedness  fixed  by  St.  1885,  c. 
178,  §  2.  But  the  same  authority  which  fixed  that  limit  may 
change  it;  and  §  37,  which  requires  the  treasurer  of  the  city  to 
issue  bonds,  also  provides  that  this  debt  shall  not  be  included  in 
determining  the  limit  of  indebtedness.  Similar  exceptions  have 
been  very  numerous  in  the  legislation  of  the  last  ten  years.  See 
Blue  Book  for  1895,  p.  805.  There  is  no  averment  in  the  bill  that 
the  limit  of  indebtedness  as  thus  extended  will  be  exceeded  by  the 
issue  of  the  bonds  provided  for  by  St.  1894,  c.  548. 

It  is  also  argued  by  the  plaintiffs  that  the  statute  does  not  au- 
thorize any  entry  upon  the  Public  Garden,  that  at  any  rate  it 
does  not  authorize  the  erection  of  a  building  thereon,  and  that  the 
subway  as  constructed  there  is  a  building,  which  is  in  violation  of 
Pub.  Sts.  c.  54,  §§  16,  17. 

In  determining  whether  an  entry  upon  the  Public  Garden  is 
authorized,  the  court  will  take  notice  of  the  situation  of  the  streets 
and  squares  and  public  grounds.     The  Boylston  Street  Mall  upon 
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the  southerly  side  of  the  Common  extends  westerly  along  the  line 
of  Boylston  Street  from  Tremont  Street  to  Charles  Street,  which 
last  named  street  separates  the  Common  from  the  Public  Garden, 
and  Park.  Square  is  a  space  open  for  travel  south  of  Boylston  Street 
and  bounding  thereon,  and  is  in  part  opposite  to  the  southerly  end 
of  Charles  Street,  where  it  joins  Boylston  Street  at  right  angles. 
Columbus  Avenue  opens  into  Park  Square  from  the  southwest. 
The  St.  of  1894,  c.  548,  §  25,  authorized  the  Transit  Commis- 
sion to  construct  a  subway  or  subways  of  sufficient  size  for  four 
railway  tracks,  with  approaches,  entrances,  sidings,  stations,  and 
connections  therefor,  and  for  the  running  of  railway  cars  thereon, 
through  and  under  Tremont  Street  and  the  adjoining  mall  of  Bos- 
ton Common,  etc.  Section  27  authorizes  the  commission  also  to 
"construct  subways,  to  be  used  for  the  same  purposes  as  said  other 
subways,  but  which  may  be  made  of  sufficient  width  for  two  tracks 
only,  as  follows:  From  Tremont  Street  through  and  under  Boyls- 
ton Street  and  the  adjoining  mall  of  Boston  Common,  or  other  pub- 
lic or  private  lands  adjoining  said  street,  to  a  point  on  or  near 
Boylston  Street,  where  a  suitable  connection  with  surface  tracks 
may  be  made;  from  Boylston  Street  'through  and  under  Park 
Square  and  Columbus  Avenue,  or  other  lands  adjoining  said  square 
and  avenue,  to  a  point  on  or  near  Columbus  Avenue,  where  a  suit- 
able connection  with  surface  tracks  may  be  made,  and  from  Tre- 
mont Street  through  and  under  Park  Street,"  etc.  Section  29 
provides  that  "Said  commission  may  locate  and  construct  said  sub- 
ways, tunnels,  approaches,  tracks,  sidings,  stations,  entrances,  and 
connections  where  it  deems  best  within  the  limits  aforesaid ,  .  .  . 
but  shall  not  permanently  occupy  above  the  surface  of  the  ground 
for  any  purpose  any  part  of  said  Common,  except  so  much  of  the 
Tremont  and  Boylston  Street  Malls  as  may  be  necessary  for  stair- 
ways to  stations  and  coverings  therefor."  Section  35  provides 
that  "Said  commission  may,  on  or  before  the  completion  of  said 
subways  and  tunnels,  grant  locations  for  tracks,  .  .  .  shall 
order  all  surface  tracks  to  be  removed  .  .  from  Boylston 
Street,  between  Park  Square  and  Tremont  Street."  By  St.  1895, 
c.  440,  §  3,  it  is  provided  that  "No  portion  of  the  Common,  with 
the  exception  of  the  malls  on  Boylston  and  Tremont  Streets,  shall 
be  permanently  occupied  above  the  surface  of  the  ground  for  any 
of  the  purposes  of  the  subway,  except  so  far  as  necessary  for  the 
suitable  ventilation  thereof,  and  no  portion  of  said  malls  shall  be 
permanently  occupied  above  the  surface  of  the  ground  except  so 
far  as  necessary  for  suitable  ventilation,  and  for  shelter  and  other 
accommodations  at  the  station  entrances  and  exits." 
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Having  reference  to  the  locality,  it  thus  appears  that  it  was 
probably  contemplated  that  the  subway  should  remain  below  the 
surface  of  the  ground  in  Park  Square,  and  on  the  Common  at  the 
corner  of  Boylston  and  Charles  Streets;  that  is,  that  in  going 
west  from  Tremont  Street  it  should  be  under  ground  till  after 
leaving  the  Common,  and  that  it  should  be  built  through  and 
under  Boylston  Street  and  the  adjoining  mall  of  Boston  Common, 
or  other  public  or  private  lands  adjoining  said  street,  to  a  point  on 
or  near  Boylston  Street,  where  a  suitable  connection  with  surface 
tracks  might  be  made.  Since  a  connection  with  surface  tracks  is 
to  be  made  on  or  near  Boylston  Street,  and  since  no  such  connec- 
tion -can  be  made  east  of  Charles  Street  without  getting  above 
ground,  a  right  is  implied  to  emerge  from  under  ground  west  of 
Charles  Street,  and  to  continue  the  subway  for  that  purpose  as 
far  as  is  necessary,  in  order  to  make  a  suitable  connection  with  sur- 
face tracks,  but  no  further;  and  so  far  as  is  necessary  for  that  pur- 
pose, to  enter  upon  the  Public  Garden,  that  being  public  ground 
adjoining  Boylston  Street.  The  plaintiffs  do  not  aver  that  the 
present  construction  of  the  subway  extends  further  upon  the  Pub- 
lic Garden  than  is  necessary  in  order  to  emerge  from  under  ground 
immediately  west  of  Charles  Street,  and  to  make  a  suitable  con- 
nection with  stirface  tracks  at  a  point  as  near  as  is  practicable.  If 
the  fact  is  so,  it  should  have  been  averred.  It  was  stated  in  the 
argument  for  the  plaintiffs  that  it  had  been  agreed  by  counsel  that 
the  bill  should  not  be  treated  as  averring  an  intention  to  go  further 
west  on  the  Public  Garden  than  the  subway  is  now  built,  and  the 
defendants  have  disclaimed  any  intention  of  doing  so. 

It  is  further  argued  for  the  plaintiffs  that  the  subway  as  con- 
structed on  the  Public  Garden  is  a  building,  and  that  it  is  in  viola- 
tion of  the  provision  of  the  Pub.  Sts.  c.  54,  §  16,  that  "no  build- 
ing exceeding  six  hundred  square  feet  in  area  upon  the  ground 
shall  be  erected  in  or  upon  a  common  or  park  dedicated  to  the  use 
of  the  public,  without  leave  of  the  General  Court."  The  manner 
of  the  construction  of  the  subway  is  set  forth,  and  it  is  averred 
that  it  is  a  building;  but  it  is  not  averred  in  the  bill,  nor  was  it 
suggested  in  the  arguments,  that  the  subway  as  built  is  unneces- 
sary or  unsuitable  or  unreasonable  in  its  form  or  structure,  if  a 
subway  was  to  be  built  at  all.  The  permission  of  the  Legislature 
to  build  a  subway  such  as  is  adapted  for  the  uses  and  purposes 
described  in  §  25  of  the  Statute  of  1894  by  implication  authorizes 
such  a  structure  as  is  necessary  and  reasonable  for  those  purposes, 
and,  in  the  absence  of  any  averment  to  the  contrary,  we  must 
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assume  the  present  structure  to  be  within  this  impHed  authority; 
and  therefore,  if  the  subway  is  a  building,  the  leave  of  the  General 
Court  which  is  required  by  Pub.  Sts.  c.  54,  §  16,  is  given,  by  the 
giving  of  authority  to  enter  with  the  subway  upon  the  Public  Gar- 
dens for  a  short  distance  west  of  Charles  Street. 

The  suggestion  is  also  made  that  the  building  of  the  subway  in 
the  Public  Garden  is  in  violation  of  Pub.  Sts.  c.  54,  §  13,  provid- 
ing that  "No  highway,  town  way,  street,  turnpike,  canal,  rail- 
road, or  street  railway  shall  be  laid  out  or  constructed  over  a  com- 
mon or  park  dedicated  to  the  use  of  the  public,  or  appropriated  to 
such  use  without  interruption  for  the  period  of  twenty  years,  .  . 
.  unless  with  the  consent  of  the  inhabitants  of  the  city  or  town, 
after  public  notice,  given  in  the  manner  provided  in  cases  of  the 
location  and  alteration  of  highways."  But  the  Legislature  might, 
and  by  St.  1894,  c.  548,  did  authorize  the  subway  to  extend  upon 
the  Public  Garden  as  above  explained,  and  in  §  40  it  was  provided 
that  the  Transit  Commission  should  not  begin  work  until  the  act 
should  be  accepted  by  a  majority  of  the  voters  of  the  city.  This 
legislation  was  a  substitute,  so  far  as  the  subway  on  the  Common 
and  Public  Garden  is  concerned,  for  the  Pub.  Sts.  c.  54,  §  13,  and 
the  acceptance  of  the  statute  furnished  all  the  consent  on  the  part 
of  the  inhabitants  that  is  necessary.  According  to  the  terms  of  the 
report,  the  entry  must  be. 

Bill  dismissed. 


Field,  C.J.  I  concur  with  the  opinion  of  the  court,  except  that 
I  think  it  was  not  the  intention  of  St.  1894,  c.  548,  and  of  St.  1895, 
c.  440,  that  any  part  of  the  subways  should  be  constructed  in  the 
Public  Garden.  The  use  to  be  made  of  Boston  Common  in  the 
construction  of  the  subways  is  very  carefully  provided  for  in  §  29 
of  the  St.  of  1894,  and  in  §  3  of  the  St.  of  1895,  but  not  a  word  is 
said  concerning  the  Public  Garden  in  either  statute.  Considering 
the  very  careful  provisions  made  in  the  statutes  concerning  the  use 
of  the  Common  for  subways,  it  is  improbable  that  the  Legislature 
would  not  have  made  equally  careful  provisions  concerning  the  use 
of  the  Garden  if  it  had  supposed  that  the  commissioners  could  use 
the  Garden  for  the  purposes  of  the  subways,  or  could  construct  a 
subway  in  or  under  it.  I  think  that  the  intention  of  the  Legisla- 
ture was  that  the  connection  of  the  subway  with  the  surface  tracks 
of  the  railway  on  Boylston  Street  should  be  made  at  or  near  the 
corner  of  the  Common  bounded  by  Charles  and  Boylston  Streets, 
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and  that  the  incline  of  the  subway  for  these  tracks  should  begin 
there.  By  §  25  of  the  St.  of  1894,  the  principal  subway  was  to 
begin  at  "a  point  or  points  within  one  thousand  feet  of  the  junction 
of  Tremont  Street  and  Shawmut  Avenue,"  and  was  to  continue 
"through  and  under  Tremont  Street  and  the  adjoining  mall  of  Bos- 
ton Common  or  other  public  or  private  lands  adjoining  of  near  said 
street,"  to  Scollay  Square,  etc.  By  §  27,  subways  to  be  connected 
with  the  principal  subwa^^  might  be  constructed  for  the  use  of  the 
cars  which  run  along  Columbus  Avenue  through  Park  Square  and 
along  Boylston  Street.  At  the  time  of  the  passage  of  these  statutes, 
at  the  junction  of  Charles  and  Boylston  Streets  and  Park  Square 
the  surface  tracks  of  the  railways  were  connected  with  one  another. 
No  provision  was  made  by  the  statutes  whereby  the  surface  tracks 
on  Charles  Street  should  be  connected  with  the  subways,  but  pro- 
vision was  made  whereby  the  surface  tracks  on  Columbus  Avenue 
and  on  Bo^dston  Street  might  be  so  connected.  The  provision  for 
the  Boylston  Street  tracks  is  that  a  subway  may  be  constructed 
"From  Tremont  Street  through  and  under  Boylston  Street  and 
the  adjoining  mall  of  Boston  Common  or  other  public  lands  adjoin- 
ing said  street  to  a  point  on  or  near  Boylston  Street,  where  a  suit- 
able connection  with  the  surface  tracks  may  be  made."  The  pro- 
vision for  the  Columbus  Avenue  tracks  is  that  a  subway  may  be 
constructed  "from  Boylston  Street  through  and  under  Park  Square 
and  Columbus  Avenue  or  other  lands  adjoining  said  square  and 
avenue  to  a  point  on  or  near  Columbus  Avenue,  where  a  suitable 
connection  with  surface  tracks  may  be  made."  The  subsidiary 
subways  must  unite  with  the  principal  subway  at  or  near  the  corner 
of  Boylston  and  Tremont  Streets.  The  Columbus  Avenue  subway, 
if  one  is  built,  must  unite  with  the  subway  in  Boylston  Street  or  in 
the  adjoining  mall  of  Boston  Common,  at  or  near  the  junction  of 
Park  Square  and  Boylston  Street.  I  see  no  authority  in  the 
statutes  for  carrying  the  subway  in  Boylston  Street,  or  the  adjoin- 
ing mall  of  Boston  Common,  beyond  the  junction  of  Park  Square 
and  Boylston  Street,  or  beyond  the  limits  of  the  adjoining  mall  on 
the  Common. 

The  report  of  the  presiding  justice  states  that  "on  the  admission 
of  the  plaintiffs  that  they  did  not  rely  on  the  allegation  in  the  bill 
as  to  extending  the  subway  from  opposite  Church  Street  to  Arling- 
ton Street,  in  view  of  the  statement  which  was  made  by  the  defend- 
ants that  there  was  no  intention  on  their  part  to  do  so,  I  sustained 
the  demurrer,"  etc.  The  work  actually  done  by  the  commissioners 
in  the  Public  Garden  perhaps  indicated  an  intention  on  their  part , 
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not  of  reaching  the  surface  tracks  on  Boylston  Street  by  the  nearest 
practicable  approach  to  the  subway  as  it  was  built  under  Charles 
Street,  but  of  deflecting  the  surface  tracks  on  Boylston  Street  at  its 
junction  with  Arlington  vStreet  to  the  southwesterly  side  of  the 
Garden,  and  of  laying  tracks  over  the  surface  of  the  Garden  until 
they  reached  the  incline  of  the  subway  in  the  Garden.  But  any 
such  intention,  if  it  ever  existed,  it  seems  has  been  abandoned. 

The  opinion  of  the  court  justifies  the  construction  of  the  subway 
in  the  Public  Garden  on  the  ground  that  it  was  necessary  in  order 
to  comply  with  the  provisions  of  §  29  of  the  St.  of  1894,  and  §  3  of 
the  St.  of  1895,  to  the  effect  that  no  part  "above  the  surface"  of  the 
Common  should  be  occupied  by  railway  tracks  or  for  any  other 
purpose  than  for  suitable  ventilation,  for  shelter  and  stairways  to 
stations,  and  for  coverings  therefor,  and  not  on  the  ground  that 
authority  was  given  by  the  statutes  to  the  Commissioners  to  use  the 
Garden  in  any  such  manner  as  they  saw  fit  for  the  purpose  of  con- 
structing the  subways.  Without  laying  much  stress  upon  the  em- 
ployment of  the  word  "tunnel"  in  the  statutes,  as  distinguished 
from  "subway,"  the  use  of  an  incline  beneath  the  surface  of  the 
ground  for  tracks  to  reach  a  subway  or  tunnel  is  not,  I  think,  an 
occupation  "above  the  surface,"  within  the  meaning  of  the  pro- 
visions of  the  statutes  whicj^i  have  been  cited.  An  incline  is  a 
necessary  part  of  the  subway,  and  is  to  be  included  within  the 
limits  of  the  subway.  The  phrase  "other  public  or  private  lands- 
adjoining  said  street,"  found  in  §  27  of  the  St.  of  1894,  is  found  in 
other  sections  of  the  statute,  and  cannot  be  held  to  extend  the  ter- 
mini of  the  subways  as  fixed  by  other  provisions  of  the  statutes. 
The  phrase  means  that  within  the  authorized  termini  the  commis- 
sioners may  construct  the  subways  in  the  directions  indicated 
through  the  land,  whether  the  land  be  public  or  private.  I  do  not 
dissent  from  the  result  reached  by  the  court  because  before  the 
present  suit  was  brought  the  subway  had  been  substantially  con- 
structed in  the  Public  Garden  without  any  objection,  so  far  as  ap- 
pears, on  the  part  either  of  the  Commonwealth  or  of  the  city  of 
Boston;  and  I  should  not  feel  justified,  under  such  circumstances, 
in  attempting  to  undo  the  work  there  done  because  I  dift"ered  in 
opinion  with  the  commissioners  upon  the  construction  to  be  given 
to  the  statutes,  unless  the  construction  acted  on  by  them  seemed 
to  me  impossible;  but  my  opinion  is  that  the  statutes  were  not  in- 
tended to  authorize  such  a  use  as  they  have  made  of  the  Public 
Garden. 
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[174  Mass.   150.] 

Causten  Browne  and  others  v.  Alfred  T.  Turner  and  others. 

Suffolk.  March  30,  31,  1899.— July  3,  1899, 

Present:      Holmes,    Knowlton,    Morton,    Lathrop,    and 
Hammond,  JJ. 

Boston  Subway — Construction  of  Tunnel  to  East  Boston — "  Connection  "  betiveen 
Tracks  of  Tunnel  and  Subway — Statute — Evidence. 

Under  St.  1897,  c.  500,  §  17,  providing  that  whenever  the  Boston  Elevated 
Railway  Company  is  authorized  to  begin  the  construction  of  its  railroad 
over  a  certain  route,  "the  Boston  Transit  Commission  shall  construct 
a  tunnel  or  tunnels,  of  sufficient  size  for  two  railway  tracks,  with  ap- 
proaches, entrances,  sidings,  stations,  and  connections  therefor,  and  for 
the  running  of  railway  cars  therein,  from  a  point  on  or  near  Hanover  Street 
in  the  city  of  Boston,  or  such  other  point  or  points  as  said  board  may  deem 
proper  for  a  suitable  connection  with  the  subway  or  subways  provided 
for  in"  another  statute,  "to  a  point  at  or  near  Maverick  Square,  in  that 
part  of  Boston  caUed  East  Boston,  where  a  suitable  connection  with 
surface  tracks  may  be  made,"  the  connection  between  the  westerly  end 
of  the  tunnel  and  the  subway  is  to  be  an  actual  physical  connection  and 
the  tracks  between  them  must  come  to  the  same  grade  at  the  point  of 
junction. 

The  fact  that  a  copy  of  the  report  made  by  the  Boston  Transit  Commission 
to  the  city  council  of  Boston,  containing  an  estimate  of  a  certain  sum  as 
the  cost  of  a  tunnel  from  Maverick  Square  in  East  Boston,  to  a  point 
on  Hanover  Street  in  the  city  proper,,  along  a  certain  route,  was  mailed 
to  members  of  the  Legislature  soon  after  their  election,  cannot  affect  the 
construction  to  be  given  to  the  language  of  §  17  of  St.  1897,  c.  500,  pro- 
viding for  the  construction  of  the  tunnel. 

Hammond,  J.  This  is  a  petition  under  St.  1898,  c.  490.  At 
the  threshold  of  the  case  it  is  urged  by  the  respondents  that  the 
constitutional  questions  which  the  petitioners  seek  to  raise  are  not 
open  to  them  upon  such  a  petition. 

In  view  of  the  conclusion  to  which  we  have  come  in  relation  to 
the  statutory  question  involved,  we  have  had  no  occasion  to  con- 
sider the  constitutional  questions,  nor  of  course  whether  they  can 
be  raised  in  this  way.  The  statutory  question  is  simply  whether 
the  tunnel  which  the  transit  commission  has  voted  and  intends  to 
build  is  such  as  St.  1897,  c.  500,  calls  for. 

As  the  first  step  in  this  inquiry  it  is  necessary  to  ascertain  what 
kind  of  a  timnel  the  Commission  has  voted  and  intends  to  build. 
On  Oct.  18,  1898,  the  Commission  passed  the  following  vote: 

"Whereas,  the  corporation  counsel  has  expressed  the  opinion 
that,  under  sect.  17  of  ch.  500  of  the  acts  of  the  year  1897,  this 
Commission  is  authorized  to  build  a  tunnel  or  tunnels  to  East  Bos- 
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ton  either  from  the  surface  at  a  point  on  or  near  Hanover  Street  or 
from  any  subway  or  subways  constructed  under  the  authority  of 
ch.  548  of  the  acts  of  the  year  1894. 

"  Voted,  that  the  construction  of  a  tunnel  or  tunnels  beginning  on 
or  near  Hanover  Street  in  the  city  of  Boston,  or  beginning  at  such 
point  or  points  as  may  be  proper  for  a  suitable  connection  with  the 
subway  or  subways  authorized  by  ch.  548  of  the  acts  of  the  year 
1894,  thence  running  to  a  point  at  or  near  Maverick  Square  in  that 
part  of  Boston  called  East  Boston,  making  there  a  suitable  connec- 
tion with  the  surface  tracks,  be  proceeded  with,  and  that  as  a  pre- 
liminary the  chief  engineer  be  instructed  to  have  surveys,  esti- 
mates, and  plans  made  for  such  tunnel  or  tunnels." 

On  Nov.  29,  1898,  it  "Voted,  that  route  3-4  be  adopted  as  the 
route  for  the  East  Boston  tunnel  as  far  as  the  vicinity  of  Atlantic 
Avenue,"  in  the  city  proper, 

and  on  Feb.  16  and  Feb.  23,  1899,  it  passed  the  following  votes, 
respectively : 

"Whereas,  the  statutes  creating  this  Commission  and  providing 
for  the  construction  of  the  subway  and  a  tunnel  to  East  Boston 
contemplate  a  system  of  public  travel  to  be  conducted  by  street 
railway  cars : 

"  Voted,  that,  in  the  judgment  of  this  Commission,  a  connection 
by  surface  street  railway  tracks  between  the  proposed  tunnel  to 
East  Boston  and  the  subway  is  a  suitable  connection  within  the 
meaning  of  sect.  17  of  ch.  500  of  the  acts  of  1897. 

"  Voted,  that  the  construction  of  the  tunnel  west  of  the  point  in- 
dicated in  the  vote  of  Tuesday,  Nov.  29,  1898,  shall  be  such  that 
the  tracks  shall  rise  to  the  surface  of  the  ground  by  an  inclined 
way." 

In  addition  to  these  votes,  the  Court  has  found  the  following: 
"The  tunnel  about  to  be  constructed  under  the  votes  set  forth  in 
Exhibit  3  will  run  from  Maverick  Square  in  East  Boston  to  the 
junction  of  Atlantic  Avenue  and  Eastern  Avenue  in  the  city  pro- 
per, along  the  route  marked  3-4,  as  shown  in  Exhibit  2.  The  com- 
missioners have  come  to  no  definite  decision  as  to  the  precise  direc- 
tion of  the  tunnel  beyond  the  last  named  point,  but  they  are  con- 
sidering the  feasibility  of  bringing  the  tunnel  to  the  surface  on  or 
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near  Atlantic  Avenue  or  Commercial  Street  by  means  of  an  incline, 
or  of  coming  to  the  surface  near  North  Square,  or  of  turning  in  a 
southerly  direction  on  Atlantic  Avenue,  and  coming  to  the  surface 
at  some  point  south  of  the  junction  of  that  avenue  with  Eastern 
Avenue,  or  of  going  towards  the  subway  in  some  other  direction." 

It  thus  appears  that  the  easterly  terminus  is  to  be  at  Maverick 
Square,  where  it  will  come  to  the  surface  by  an  incline,  making 
there  a  suitable  connection  with  surface  tracks,  and  that  the  west- 
erly terminus  will  be  at  least  as  far  west  as  the  junction  of  Atlantic 
Ai-^enue  and  Eastern  Avenue  in  the  city  proper.  Whether  it  will 
come  to  the  surface  at  that  point,  or  at  some  distance  from  there, 
is  not  definitely  decided,  but  it  is  certain  that  it  will  come  to  the 
surface  no  nearer  the  subway  than  North  Square,  which,  as  appears 
by  the  plan,  is  at  least  fifteen  hundred  feet  from  the  nearest  point 
of  the  subwa}^  and  much  farther  than  that  from  any  car  entrance 
to  the  subway ;.  and  that  the  only  connection  between  the  tunnel 
and  the  subway  is  by  means  of  surface  tracks. 

Is  this  such  a  tunnel  as  the  statute  calls  for?  If  the  statute  re- 
quires that  the  tunnel  shall  make  an  actual  physical  connection 
with  the  subway,  or  at  least  a  direct  and .  immediate  connection 
with  the  subway  so  that  passengers  can  pass  directly  from  one  to 
the  other,  then  the  question  must  be  answered  in  the  negative. 
Otherwise  it  may  be  answered  in  the  affirmative. 

The  decision  of  this  question  depends  upon  the  interpretation 
to  be  given  to  the  following  words  in  §  17  of  St.  1897,  c.  500 :  "When- 
ever said  corporation  [the  Boston  Elevated  Railway  Company]  is 
authorized  to  begin  the  construction  of  its  railroad  over  the  route 
first  applied  for,  as  provided  in  section  thirteen  of  this  act  the 
Boston  Transit  Commission  shall  construct  a  tunnel  or  tunnels,  of 
sufficient  size  for  two  railway  tracks,  with  approaches,  entrances, 
sidings,  stations,  and  connections  therefor,  and  for  the  running  of 
railway  cars  therein,  from  a  point  on  or  near  Hanover  Street  in 
the  city  of  Boston,  or  such  other  point  or  points  as  said  board  may 
deem  proper  for  a  suitable  connection  with  the  subway  or  subways 
provided  for  in  section  twenty-five  of  said  chapter  five  hundred  and 
forty-eight,  to  a  point  at  or  near  Maverick  Square,  in  that  part  of 
Boston  called  East  Boston,  where  a  suitable  connection  with  sur- 
face tracks  may  be  made." 

Simply  and  briefly  stated,  the  question  is,  Does  this  language  re- 
quire that  the  westerly  end  of  the  tunnel  shall  touch  the  subway, 
or  at  least  come  in  direct  and  immediate  connection  with  it,  as 
above  stated? 
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Inasmuch  as  the  words  last  above  quoted  constitute  only  a  part 
of  one  section  in  a  statute  of  several  sections,  which  statute  is  only 
one  of  several  upon  the  same  general  subject  of  rapid  transit  in 
Boston  and  its  immediate  vicinity,  it  is  proper  to  review  to  some 
extent  the  prior  legislation  on  this  matter,  and,  further,  to  see  what 
was  the  actual  condition  of  things,  physical  or  otherwise,  at  the 
time  of  the  passage  of  the  act,  so  far  as  material  to  this  inquiry. 

The  first  act  authorizing  the  construction  of  a  subway  was  St. 
1893,  c.  478.  Section  1  provided  that  the  mayor  of  Boston  should 
appoint  a  board  of  three  subway  commissioners.  By  §  2  this  board 
was  authorized  to  lay  out  and  construct  for  street  railway  pruposes 
a  subway,  with  approaches,  stations,  exits,  and  entrances,  from  a 
point  or  points  at  or  near  the  junction  of  Tremont  and  Pleasant 
Streets  to  Scollay  Square;  and  to  other  streets  near  Scollay  Square, 
to  a  point  or  points  where  in  the  judgment  of  the  board  a  suitable 
and  advantageous  exit  to  connect  with  surface  tracks  might  be  ob- 
tained. By  §  3,  authority  was  given  to  the  board  to  take  lands 
either  below  or  upon  the  surface  as  might  be  requisite,  for  the 
widening  of  the  subway  and  for  suitable  approaches  thereto  and 
extension  thereof  to  connect  with  surface  tracks  and  for  siiitable 
stations,  exits,  and  entrances.  By  §  7,  power  was  given  to  the 
board  to  compel  the  cars  of  any  lines  of  street  railway  running  in 
and  through  said  city  to  run  in  and  through  the  subway. 

It  is  manifest  that  this  statute  contemplated  a  physical  union 
between  the  entrances  to  and  the  exits  from  the  subway  and  the  sur- 
face tracks,  and  the  commission  was  authorized  to  take  such  "lands 
either  below  or  upon  the  surface"  as  might  be  requisite  for  widen- 
ing the  subway,  and  for  suitable  approaches  thereto  and  extension 
thereof,  to  connect  with  those  tracks.  In  other  words,  they  were 
authorized  to  build  the  subway  and  to  extend  the  approach  so  as  to 
make  connection  with  the  surface  tracks. 

The  next  statute  is  St.  1894,  c.  548.  The  title  is  "An  Act  to  in- 
corporate the  Boston  Elevated  Railway  Company  and  to  promote 
rapid  transit  in  the  city  of  Boston  and  vicinity."  The  first  twenty- 
two  sections  provided  for  the  incorporation  of  the  Boston  Elevated 
Railway  Company,  and  authorize  it  to  build  an  elevated  railroad 
over  certain  routes  therein  specified,  and  to  lease  and  purchase 
certain  street  or  elevated  railway  lines.  The  remaining  sections 
provide  for  the  appointment  of  a  Boston  transit  commission,  con- 
sisting of  five  persons,  and  for  the  construction  of  subways  and  a 
tunnel. 

Section  25  authorizes  the  commission  to  "construct  in  the  city  of 
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Boston  a  subway  or  subways,  of  sufficient  size  for  four  railway 
tracks  with  approaches,  entrances,  sidings,  stations,  and  connec- 
tions therefor,  and  for  the  running  of  railway  cars  thereon,  through 
and  under  Tremont  Street  and  the  adjoining  mall  of  Boston  Com- 
mon, or  other  public  or  private  lands  adjoining  or  near  said  street, 
from  a  point  or  points  within  one  thousand  feet  of  the  junction  of 
Tremont  Street  and  Shawmut  Avenue  to,  through,  and  under  Scol- 
lay  Square,"  and  "to  a  point  or  points  on  Washington  Street  or  be- 
tween Scollay  Square  and  Causeway  Street." 

By  §  26  the  commission  was  authorized  to  "construct  a  tunnel 
or  tunnels  of  sufficient  size  for  two  railway  tracks,  with  approaches, 
entrances,  sidings,  stations,  and  connections  therefor,  and  for  the 
running  of  railway  cars  therein,  from  a  point  on  or  near  Scollay 
Square  in  the  city  of  Boston  where  a  suitable  connection  may  be 
made  with  the  subway  or  subways  provided  for  by  this  act,  to  a 
point  on  or  near  Maverick  Square  in  that  part  of  Boston  called 
East  Boston,  where  a  suitable  connection  with  surface  tracks  may 
be  made." 

Section  27  authorized  the  commission  to  construct  subways  from 
Tremont  Street  "to  a  point  on  or  near  Boylston  Street  where  a  suit- 
able connection  with  smrface  tracks  may  be  made,"  and  another 
subway  from  Boylston  Street,  "to  a  point  or  points  on  or  near  Co- 
lumbus Avenue  where  a  suitable  connection  with  surface  tracks 
may  be  made;"  also  another  subway  from  Tremont  Street  "to  a 
point  on  or  near  Stamford  Street  or  Merrimac  Square,  where  a 
suitable  connection  with  surface  tracks  may  be  made." 

By  §  29  the  commission  "may  locate  and  construct  said  subways, 
tunnels,  approaches,  tracks,  sidings,  stations,  entrances,  and  con- 
nections where  it  is  deemed  best  within  the  limits  aforesaid,"  with 
certain  exceptions  not  here  material;  and  by  subsequent  sections, 
full  power  to  take  lands  either  above  or  below  the  surface  is  given 
for  the  purpose  of  doing  the  work.  By  §  35  the  commission  was 
authorized  to  grant  locations  for  tracks  to  and  for  two  tracks  in 
said  subways  and  tunnels  to  be  used  by  any  street  railway  company 
or  companies. 

It  will  be  observed  that  the  commission  is  to  construct  not  only 
the  subway  proper,  but  also  approaches,  entrances,  sidings,  stations, 
and  connections  therefor  and  for  the  running  of  railway  cars. 
That  is  to  say,  it  is  to  bring  the  bottom  of  the  subway  to  the  surface 
of  the  ground,  extending  it  far  enough  to  make  the  connection  be- 
tween the  subway  tracks  and  the  surface  tracks,  or,  in  other  words, 
the  point  of  connection  from  the  subway  side  must  be  reached  by 
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the  work  which  the  commission  is  authorized  to  do,  while  the  point 
of  connection  from  the  other  side  must  be  reached  by  the  street 
railway  company ;  and  the  work  of  both  is  to  constitute  a  continuous 
track  or  a  foundation  therefor. 

All  this  means  an  actual  physical  connection  between  the  track 
which  the  commission  is  authorized  to  construct  and  the  rest  of  the 
track,  and  the  commission  is  to  make  the  connection,  that  is,  the 
approach  to  the  tunnel  is  to  be  extended  far  enough  to  reach  the 
surface  tracks.  There  is  to  be  no  intervening  space  between  the 
extension  of  the  subway  and  the  ground  where  the  surface  tracks 
are  laid,  the  ends  of  which  are  to  connect  with  the  ends  of  the  sub- 
way tracks.  The  language  is  always  the  same,  and  it  is  obvious 
that  it  means  an  actual  physical  connection. 

As  to  the  tunnel  authorized  by  §  26,  the  language  is  precisely  the 
same  as  to  the  appurtenances  connected  with  the  tunnel  and  as  to 
the  connection  with  surface  tracks  at  its  easterly  terminus,  and  of 
course  it  must  have  the  same  construction.  But  as  to  the  westerly 
end  the  act  says  that  the  start  must  be  made  "from  a  point  on  or 
near  Scollay  Square,  .  .  .  where  a  suitable  connection  may 
be  made  with  the  subway  or  subways  provided  for  by  this  act." 
These  subways  were  all  connected,  and  a  connection  with  the  sub- 
way at  Scollay  Square  was  all  that  was  needed  to  enable  the  travel- 
ler to  reach  any  point  in  any  of  these  subways.  The  nature  of  that 
connection  will  be  considered  hereafter. 

St.  1895,  c.  440,  and  St.  1896,  c.  492,  are  not  material  to  this 
inquiry  and  may  be  passed  over  without  further  notice. 

We  now  come  to  St.  1897,  c.  500,  which  contains  in  §  17  the 
language  to  be  construed.  It  is  entitled,  "An  Act  to  promote  rapid 
transit  in  the  city  of  Boston  and  vicinity."  The  most  of  its  pro- 
visions concern  the  location  and  construction  of  the  elevated  road. 
But  §  5  provides  that  whenever  the  Boston  Elevated  Railway  Com- 
pany "shall  request  said  Boston  Transit  Commission  or  the  city  of 
Boston  to  construct  a  subway  in  and  under  Cambridge  Street 

.  .  .  to  connect  with  the  subway  now  being  constructed  by 
said  commission  .  .  .  said  commission  shall  forthwith  con- 
struct an  incline,  open  cut,  and  subway  beginning  at  a  point  on 
Cambridge  Street"  etc.,  and  running  "to  a  junction  at  Scollay 
Square  with  the  subway." 

Section  18  makes  an  additional  appropriation  for  the  payment 
of  the  costs  and  expenses  of  the  subways  and  tunnel. 

Between  the  passage  of  the  act  of  1894  and  that  of  1897  much 
progress  had  been  made  in  the  subway  construction,  and  a  contract 
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had  been  made  between  the  city  of  Boston,  acting  by  the  Boston 
Transit  Commission,  and  the  West  End  Street  Railway  Company 
(to  whose  rights  the  Boston  Elevated  Railway  afterward  suc- 
ceeded), by  which  the  right  to  use  and  occupy  the  subways  and 
tunnel  constructed  or  to  be  constructed  under  the  then  existing 
statutes  was  granted  to  the  street  railway  company,  such  use  to  be 
only  for  the  location  of  the  tracks  of  the  company  and  for  the  opera- 
tion of  its  railway  for  the  purposes  enumerated  in  the  contract. 
Before  August,  1897,  and  probably  early  in  the  spring,  that  portion 
of  the  subway  extending  from  the  entrances  in  the  Public  Garden 
and  from  those  at  Pleasant  Street,  to  Park  Street,  was  nearly  com- 
pleted, and  the  lessee  was  engaged  in  laying  its  tracks  therein. 
In  the  spring  of  1897,  prior  to  the  enactment  of  chapter  500  of  the 
acts  of  that  year,  the  subway  was  under  construction  in  Cornhill 
between  Scollay  Square  and  Washington  Street,  in  Hanover  Street 
between  Scollay  Square  and  Washington  Street,  and  in  Wash- 
ington Street  between  Adams  Square  and  Haymarket  Square;  and 
the  subway  has  since  been  completed  along  this  route  from  Scollay 
Square  to  Travers  Street.  At  this  time  the  East  Boston  cars 
tapped  Washington  Street  at  Hanover  Street. 

By  agreement  of  parties  it  also  appears: 

"1.  That  such  tunnel  as  the  transit  commission  is  proceeding 
to  construct  can  be  built  within  the  sum  now  available  for  tunnel 
construction,  which  is  $2,634,000. 

"2.  That  the  estimated  cost  of  such  a  tunnel  as  the  Boston 
Transit  Commission  is  about  to  construct  is  about  $2,500,000. 

"3.  That  a  tunnel  from  a  point  on  or  near  Scollay  Square,  or 
from  any  point  on  the  subway  as  now  existing,  to  Maverick  Square 
cannot  now,  and  coiild  never  have,  been  built  for  any  sum  available 
for  tunnel  construction  under  the  statute  of  1894  or  the  statute  of 
1897.  The  estimates  of  the  cost  of  such  a  tunnel  are  between 
$3,000,000  and  $4,000,000.  The  cost  of  the  subway  as  now  con- 
structed is  about  $4,250,000. 

"4,  That  a  tunnel  from  a  point  on  or  near  Scollay  Square,  or 
from  any  point  on  the  present  subway,  to  Maverick  Square,  is 
materially  longer  and  more  expensive  than  a  tunnel  from  any  point 
northerly  of  the  subway  on  or  near  Hanover  Street  or  Atlantic 
Avenue,  such  as  is  proposed  to  be  built. 

"5.  That  some  portions  of  the  subway  authorized  by  St.  1894, 
c.  548,  viz.,  space  for  two  additional  tracks  between  Scollay  Square 
and  Park  Street  and  between  Boylston  Street  and  Shawmut 
Avenue,  have  not  yet  been  built;  but  no  action  has  been  taken  by 
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the  commission  looking  to  the  construction  under  said  act  of  any 
addition  to  the  subway  as  now  existing. 

"6.  That  the  only  connection  between  the  proposed  tunnel  and 
the  subway  such  that  cars  can  pass  from  one  to  the  other  will  be 
by  means  of  tracks  run  along  the  surface  from  the  terminus  of  the 
tunnel  to  the  entrance  of  the  subway  near  .Causeway  Street. 

"7.  That  the  distance  from  the  intersection  of  Commercial 
Street  and  Eastern  Avenue  to  the  entrance  of  the  subway  at  Cause- 
way Street  is  about  4,366  feet;  that  the  distance  from  said  inter- 
section to  the  junction  of  Hanover  and  Washington  Streets,  via 
Fleet  Street  and  Hanover  Street,  is  about  2,517.5  feet,  and  via 
Commercial  and  Hanover  Streets  about  3,346  feet. 

"8.  That  said  balance  of  appropriation  is  not  sufficient  to  con- 
nect the  tunnel  with  the  subway  by  any  underground  structure  so 
as  to  make  a  connection  at  grade  and  to  let  cars  pass  immediately 
from  the  tunnel  into  the  subway  and  vice  versa. 

"9.  That  the  Boston  Elevated  Railway  Company  entered  into 
an  agreement  with  the  city  of  Boston,  dated  Dec.  15,  1897,  a  copy 
of  which  is  hereto  annexed  and  marked  Exhibit  4. 

"10.  That  prior  to  April  1,  1897,  the  portion  of  the  subway 
north  of  Scollay  Square  was  under  construction  in  Cornhill,  in 
Hanover  Street  between  Scollay  Square  and  Washington  Street, 
and  in  Washington  Street  between  Adams  Square  and  Haymarket 
Square. 

"12.  That  in  the  spring  of  1897,  prior  to  the  enactment  of 
chapter  500  of  the  acts  of  that  year,  the  subway  was  not  completed ; 
the  tunnel  was  not  begun ;'  it  was  estimated  by  the  transit  commis- 
sion that  the  subway  would  cost  five  million  dollars;  that  a  tun- 
nel to  East  Boston  from  a  point  on  or  near  Scollay  Square,  or  from 
the  point  of  the  subway  nearest  to  Maverick  Square,  could  not  be 
built  for  the  amount  then  remaining  available  for  a  tunnel  from 
the  construction  of  the  subway;  and  that  a  shorter  tunnel,  from  a 
more  northerly  point  on  or  near  Hanover  Street,  could  be  built  for 
two  million  four  hundred  and  six  thousand  dollars,  as  appears  by 
an  estimate  on  page  14  of  the  report  of  the  transit  commissioners 
dated  Aug.  15,  1896." 

And  the  court  has  found  that  "the  appropriation  available  for 
the  tunnel  is  sufficient  to  construct  it  with  an  incline  from  the 
said  last-named  junction  [the  junction  of  Atlantic  Avenue  mth 
Eastern  Avenue],  to  a  point  on  Commercial  Street  near  Hanover 
Street,  or  to  a  point  on  North  Square,  or  to  a  point  south  of  said 


114 

junction,  but  not  to  a  point  nearer  the  present  subway  than  North 
Square." 

We  do  not  think  the  fact  that  a  copy  of  the  report  made  by  the 
Boston  Transit  Commission  to  the  City  Council  of  Boston,  con- 
taining an  estimate  of  $2,406,000  as  the  cost  of  a  tunnel  from  Ma- 
verick Square,  East  Boston,  to  a  point  on  Hanover  Street  along 
the  route  marked  as  Route  1  on  Exhibit  2,  was  mailed  to  members 
of  the  Legislature  soon  after  their  election,  can  affect  the  construc- 
tion to  be  given  to  the  language  under  discussion.  The  report  was 
not  made  to  the  Legislature,  was  doubtless  only  one  of  many  docu- 
ments and  papers  sent  to  the  different  legislators  while  in  office, 
and  we  cannot  assume  that  any  member  read  it,  or  that  if  he  did 
he  paid  any  particidar  attention  to  Carson's  estimate,  which  was 
contained  in  a  few  lines,  or  that  if  he  did  pay  any  such  attention 
he  was  at  all  influenced  by  the  estimate  in  voting  upon  the  bill. 
Nor  wotild  the  statement  of  any  member  that  he  was  so  influenced 
be  admissible.  Certain  general  facts  of  common  knowledge,  such 
as  some  of  those  agreed  upon  in  this  case,  may,  however,  be  taken 
into  consideration,  under  a  principle  similar  to  that  under  which 
in  construing  a  private  contract  the  circumstances  may  be  shown 
to  enable  the  court  to  see  the  situation  of  the  parties. 

In  the  light  of  this  previous  legislation  and  of  these  circum- 
stances we  are  able  to  interpret  the  language  of  the  statute.  The 
first  contention  of  the  commission  is  that  the  language  does  not 
reqmre  that  the  terminal  point  in  the  city  must  be  one  which  the 
board  may  deem  proper  for  a  suitable  connection  with  the  subway. 
They  submit  that  two  distinct  termini  are  permitted,  first,  at  a 
point  on  or  near  Hanover  Street  in  the  city  of  Boston,  without  ref- 
erence to  any  connection  with  the  subway,  and,  second,  such  other 
point  or  points  as  said  board  may  deem  proper  for  a  suitable  con- 
nection with  the  subway;  and  that  the  limitation  that  the  point 
shall  be  suitable  for  a  connection  with  the  subway  is  not  attached 
to  the  first  terminus.  But  the  suggestion  is  not  much  pressed  and 
it  does  not  seem  to  us  to  reqmre  much  discussion.  The  whole  scope 
of  the  legislation  upon  the  subject  shows  that  this  tunnel  is  to  be 
regarded  as  a  substitute  for  the  tunnel  authorized  by  St.  1894,  and 
as  one  of  the  features  of  the  plan  of  rapid  transportation  therein 
provided  for.  To  interpret  the  language  as  giving  to  the  commis- 
sion the  power  to  construct  a  tunnel  which  should  have  no  relation 
to  this  plan  would  be  out  of  harmony  with  the  general  nature  of 
the  legislation,  and  with  the  general  purpose  for  which  the  com- 
mission was  established  and  the  general  nature  of  the  authority 
conferred  upon  it. 
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It  must  be  conceded  that  the  sentence  under  discussion  is  loosely 
constructed,  but,  disregarding  punctuation,  as  may  properly  be 
done,  (Gushing  v.  Worrick,  9  Gray,  382,  385;  Martin  v.  Gleason, 
139  Mass.  183,  187,)  and  bearing  in  mind  that  the  presumption 
is  that  every  word  of  a  statute  is  to  have  some  force  and  effect, 
(Opinion  of  the  Justices,  22  Pick.  571,  573,)  so  that  in  this  case 
the  word  "other"  must  be  supposed  to  have  some  office,  and  consid- 
ering above  all  the  general  scope  of  the  legislation  in  which  the 
authority  to  construct  the  tunnel  is  found,  and  the  general  nature 
of  the  authority  conferred  upon  the  commission  by  whom  it  is  to 
be  constructed,  we  have  no  doubt  that  the  clause  "as  said  board 
may  deem  proper  for  a  suitable  connection  with  the  subway,"  re- 
fers as  well  to  the  point  "on  or  near  Hanover  Street"  as  to  the 
other  "point  or  points."  The  westerly  end  of  the  tunnel,  there- 
fore, must  be  at  some  point  which  the  commission  "may  deem  pro- 
per for  a  suitable  connection  with  the  subway."  The  commission 
has  voted  that  that  point  shall  be  many  hundred  feet  from  any 
point  of  the  subway,  and  that  a  connection  by  surface  street  railway 
tracks  is  a  suitable  connection. 

The  petitioners  contend  that  the  connection  between  the  subway 
and  tunnel  must  be  an  actual  physical  connection;  that  the  tunnel 
must  go  to  the  subway;  and  that  a  connection  by  the  track  of  a 
street  railway  several  hundred  feet  in  length  is  not  such  a  connec- 
tion as  the  statute  calls  for. 

The  point  is  to  be  selected  by  the  commission,  and  it  must  be  a 
point  where  a  suitable  connection  may  be  made  with  the  subway. 
That  point  cannot  be  fixed  until  the  kind  of  connection  required  by 
the  statute  is  first  determined. 

What  is  meailt  by  the  word  "connection"  as  here  used?  The 
word  is  used  in  various  places  in  the  preceding  statutes  on  this  same 
subject,  to  which  we  have  referred.  Where  it  refers  to  surface 
tracks  it  means,  as  we  have  heretofore  said,  an  actual  physical  con- 
nection with  such  tracks.  Or,  in  other  words,  where  there  is  to  be 
a  connection  with  surface  tracks,  the  commission  shall  extend  the 
entrance  to  the  subway  far  enough  to  reach  surface  tracks,  and  it 
is  authorized  to  take  land  enough  for  the  purpose,  and  there  is  to 
be  no  intervening  land  between  that  upon  which  the  subway  rails 
rest  and  that  upon  which  the  surface  rails  rest.  The  rails  are  to 
meet  physically.  The  authority  of  the  commission  upon  the  sub- 
way side  of  the  point  of  meeting  goes  to  that  point;  the  authority 
of  the  surface  road  on  the  other  side  extends  to  that  point;  and 
there  is  no  intervening  link,  no  intervening  authority. 
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This  tunnel  is  to  have  two  ends,  the  easterly  end  in  Maverick 
Square  and  the  westerly  in  the  city  proper.  The  easterly  end  is 
to  be  carried  to  a  point  where  a  suitable  connection  with  surface 
tracks  may  be  made.  This  language  is  the  same  as  that  used  with 
reference  to  the  subway,  and  must  receive  the  same  interpretation. 
That  is  to  say,  the  tunnel  is  to  rise  to  the  surface,  and  the  approach 
is  to  be  extended  far  enough  to  reach  the  surface  tracks;  and  to 
that  point  the  tunnel  must  go.  The  manner  of  making  the  con- 
nection and  the  details  are  left  to  the  commission,  but  the  order  to 
the  commission  is  to  go  far  enough  to  make  such  a  physical  connec- 
tion. There  must  be  no  intervening  rail  between  the  tunnel  rail 
and  the  rail  of  the  surface  road. 

The  westerly  end  is  to  be  at  some  point  where  a  suitable  connec- 
tion may  be  made  with  the  tunnel.  Here,  then,  is  the  same  phrase, 
"suitable  connection."  Wherever  we  have  heretofore  met  it  in 
these  statutes  we  have  seen  that  it  means  an  actual  physical  con- 
tact. Indeed,  with  reference  to  the  other  end  of  this  same  tunnel 
it  has  that  meaning.  One  of  the  most  familiar  rules  relating  to  the 
interpretation  of  statutes  is  that  a  word  or  phrase  repeatedly  used 
in  the  same  statute  is  presumed,  in  the  absence  of  a  clear  intent 
to  the  contrary,  to  have  the  same  meaning  throughout ;  and  amend- 
ing statutes  are  to  be  regarded  as  a  part  of  the  original  statute 
within  the  meaning  of  this  rule. 

It  is  to  be  observed  that  the  connection  is  to  be  made  by  the  com- 
mission, and  we  can  see  no  sound  reason  for  making  a  distinction 
as  to  that  duty  at  the  different  ends  of  the  tunnel.  As.  at  the  east- 
erly end  the  tunnel  must  be  extended  far  enough  to  make  a  physi- 
cal connection  with  the  surface  tracks,  so  at  the  westerly  end  it 
must  go  far  enough  to  make  a  physical  connection  with  the  sub- 
way; and  as  at  the  easterly  end  there  must  be  no  intervening  link 
between  the  tunnel  side  and  the  surface-track  side  of  the  point  of 
connection,  so  at  the  westerly  end  there  must  be  no  intervening  link 
between  the  tunnel  side  and  the  subway  side  of  the  point  of  con- 
nection. The  tunnel  must  go  to  a  point  where  such  connection 
may  be  made,  and  the  commission  must  make  the  connection.  The 
commission  also  constructs  the  subway.  Its  authority,  therefore, 
on  both  sides  on  the  point  of  connection  is  exclusive,  and  there 
must  be  no  intervening  power.  The  connection  is  to  be  made  com- 
plete by  their  authority. 

This  is  the  most  natural  construction  of  the  statute,  when  read 
in  the  light  of  the  previous  legislation  upon  the  same  subject  and 
of  the  circumstances  existing  at  the  time  it  was  passed.     Any 
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other  construction  seems  to  us  not  only  forced  and  unnatural  when 
considering  the  statute  by  itself,  but  also  entirely  inconsistent  with 
the  main  purpose  of  the  entire  body  of  laws  of  which  this  is  a  part ; 
namely,  to  secure  rapid  transit  in  Boston  and  vicinity,  and  to 
reduce  the  congestion  in  the  streets  by  means  of  a  system  of  sub- 
ways and  tunnels. 

But  the  respondents  urge  that  no  such  tunnel  as  is  called  for 
under  this  construction  of  the  statute  can  or  ever  could  be  built 
with  the  sum  already  appropriated,  while  the  tunnel  which  the 
commission  has  voted  can  be  built  within  the  appropriation.  This 
fact  does  not  seem  to  us  of  much  weight.  It  is  a  matter  of  com- 
mon knowledge  that  the  actual  cost  of  a  public  work  frequently 
exceeds  the  estimate,  and  that  appropriations  are  made  from  time 
to  time  as  needed,  especially  where  considerable  time  is  to  be  taken 
in  its  construction. 

The  change  in  the  westerly  end  of  the  tunnel  from  Scollay  Square 
to  Hanover  Street  or  some  other  point  is  accounted  for  by  the  fact 
that  between  the  passage  of  the  two  acts  the  subway  had  been 
extended  to  Hanover  Street  and  elsewhere,  so  that  it  was  no  longer 
necessary  to  build  the  tunnel  to  Scollay  Square  to  reach  it.  Be- 
sides, to  reach  the  square  it  might  be  necessary  to  cross  the  tunnel 
in  process  of  construction  on  Washington  Street. 

We  hold,  therefore,  that  the  connection  between  the  westerly 
end  of  the  tunnel  and  the  subway  is  to  be  an  actual  physical  con- 
nection, and  that  the  tracks  between  them  must  come  to  the  same 
grade  at  the  point  of  junction. 

Upon  this  construction  of  the  statute  it  is  manifest  that  the 
commission  is  not  authorized  to  construct  the  tunnel  which  it  has 
voted  to  build. 

Decree  for  plaintiffs. 


[176  Mass.  9.] 


Causten  Browne  and  another  v.   Alfred  T.  Turner  and 

OTHERS. 

Suffolk.  Jan.  22,  1900.— March  28,  1900. 

Present:      Holmes,    C.J.,    Morton,    Lathrop,    Barker,    and 
Hammond,  JJ. 

Boston    Subway — Conslruction    of   Tunnel    to   East   Boston — Constitutional   Law. 
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Section  17  of  St.  1897,  c.  500,  authorizing  the  construction  of  a  tunnel  from 
Boston  to  East  Boston  and  the  execution  of  a  lease  of  the  tunnel,  when 
completed,  to  the  Boston  Elevated  Railway  Company,  for  twenty-five 
years  from  the  date  of  that  act,  at  the  rental  specified  in  the  same  section, 
and  §  18  of  the  same  statute,  authorizing  the  city  treasurer  to  issue  bonds 
of  the  city  to  pay  the  cost  of  construction  of  the  incline,  etc.,  and  other 
bonds  to  a  certain  amount,  the  proceeds  thereof  and  of  $7,000,000  in 
bonds  authorized  by  St.  1894,  c.  548,  to  be  applied  to  the  payment  of 
the  expenses  of  constructing,  etc.,  the  subways  authorized  by  said  St. 
1894,  c.  548,  §  25,  and  the  tunnels,  etc.,  provided  for  in  the  preceding 
section,  are  not  unconstitutional,  as  calling  for  an  unwarranted  exercise 
of  the  power  of  taxation,  as  taking  the  property  of-  the  city  without 
reasonable  compensation  or  due  process  of  law  when  a  lease  as  provided 
by  statute,  is  executed  to  the  Boston  Elevated  Railway  Company,  or  as 
impairing  the  obligation  of  the  contract  already  made  by  the  Boston  Transit 
Commissioners  with  the  West  End  Street  Railway. 

Holmes,  CJ.  This  bill  purports  to  be  brought  under  St.  1898, 
c.  490,  amending  Pub.  Sts.  c.  27,  §  129.  As  we  are  of  opinion  that 
it  fails  to  make  out  a  case,  and  as  all  parties  are  anxious  for  a  de- 
cision upon  the  merits,  we  have  not  considered  whether  the  plain- 
tiffs bring  themselves  within  the  purview  of  the  act.  The  decree 
will  be  the  same  that  it  would  be  if  we  were  against  them  on  the 
preliminary  point,  and  therefore  there  seems  to  be  no  objection 
to  stating  the  grounds  of  substantive  law  which  seem  to  us  to  sup- 
port the  result. 

The  point  of  the  bill  may  be  stated  in  a  few  words.  The  Boston 
Transit  Commission  proposes  to  obey  St.  1897,  c.  500,  §  17,  by 
constructing  a  tunnel  from  a  point  on  or  near  Hanover  Street  in 
Boston  proper  to  a  point  at  or  near  Maverick  Square  in  East  Bos- 
ton, and  by  executing  a  lease  of  the  tunnel,  when  completed,  to 
the  Boston  Elevated  Railway  Company,  for  twenty-five  years  from 
the  date  of  that  act,  at  the  rental  specified  in  the  same  section. 
The  treasurer  of  the  city  proposed  to  obey  §  18  of  the  act  by  selling 
bonds  and  applying  the  proceeds  to  the  payment  of  the  cost  of  the 
tunnel.  The  plaintiffs  seek  an  injunction  on  the  ground  that  the 
requirements  of  these  sections  are  unconstitutional,  as  calling  for 
an  unwarranted  exercise  of  the  power  of  taxation,  as  taking  the 
property  of  the  city  without  reasonable  compensation  or  due 
process  of  law  when  the  lease  is  executed,  and  as  impairing  the 
obligation  of  a  contract  already  made  by  the  subway  commission- 
ers with  the  West  End  Street  Railway. 

In  view  of  the  decisions  as  to  the  subway,  it  does  not  appear  to 
us  to  need  further  argument  to  show  that  the  contemplated  tunnel, 
even  if  permanently  confined  to  street  railway  travel,  is  a  public 
work  for  a  public  use,  for  building  which  the  legislature  can  re- 
quire the  city  to  pay.  Prince  v.  Crocker,  166  Mass.  347,  .361. 
Mahoney  v.  Boston,  171  Mass.  427,  429.    Local  precedent  is  more 
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important  than  abstract  theory  in  determining  this  question,  at 
least  so  far  as  the  State  Constitution  is  concerned;  and  if  it  be 
true,  as  it  may  be,  that  the  difference  between  uses  which  are  pub- 
He  within  the  requirements  of  the  constitution  and  those  which  are 
not  is  one  of  degree,  that  is  no  novelty,  and  it  is  enough  that  this 
use  has  been  determined  to  fall  on  the  right  side  of  the  line.  Apart 
from  the  distinctions  suggested  between  the  subway  and  the  tun- 
nel, which  do  not  impress  us,  it  is  said  that,  because  of  the  direc- 
tion to  let  the  tunnel,  and  because  of  the  difference  between  the 
rental  under  the  statute  and  that  which  would  have  been  received 
under  the  contract  which  we  have  mentioned,  the  real  object  of 
the  statute  is  to  throw  upon  the  city  the  burden  of  constructing 
part  of  its  roadbed  for  a  private  corporation  and  to  give  it  a  lease 
on  easier  terms.  We  cannot  accept  the  suggestion.  It  does  not  ap- 
pear that  the  statute  will  have  either  effect.  But  if  it  will,  so  long 
as  it  is  possible  we  are  bound  to  assume  that  the  legislature  did  its 
duty,  meant  what  it  said  and  regarded  the  work  as  a  public  work 
really  needed  by  the  public,  as  it  may  be.  The  purpose  of  the  act 
on  its  face  is  to  create  a  lawful  public  improvement. 

The  lease  comes  up  in  another  aspect,  however.  It  is  said  that 
the  compensation  to  the  city  is  inadequate,  and  that  the  lease  will 
be  a  taking  of  the  city's  property  for  a  private  corporation  with- 
out paying  for  it.  Mt.  Hope  Cemetery  v.  Boston,  158  Mass.  509. 
With  regard  to  the  former  proposition,  if  the  legislature  has  the 
same  power  that  it  has  with  regard  to  other  roads,  the  matter  of 
compensation  is  wholly  within  its  power.  Norwich  v.  County 
Commissioners,  13  Pick.  60.  Agawam  v.  Hampden,  130  Mass. 
528,  530,  531,  and  cases  elsewhere  in  this  judgment.  See  also 
Mobile  V.  Kimball,  102  U.S.  691,  702;  Williams  v.  Eggleston,  170 
U.S.  304.  Commonly,  when  a  city  or  town  is  required  to  build 
a  road  or  bridge  within  its  limits  no  compensation  is  provided  for 
beyond  the  local  benefit  of  having  it  there.  With  regard  to  the 
latter  branch  of  the  objection,  we  are  of  opinion  that  the  case  is 
not  like  Mt.  Hope  Cemetery  v.  Boston,  or  that  supposed  of  an  act 
requiring  a  transfer  of  the  city  hall  to  a  railroad  company  for  a 
station.  This  is  not  a  transfer,  but  only  a  temporary  and  quasi 
experimental  lease  for  a  not  unreasonable  time.  The  property  of 
the  city  in  the  tunnel,  assuming  it  to  have  a  property,  is  not  of  a 
half  private  sort,  as  in  case  of  the  cemetery,  but  is  merely  the  con- 
trol of  a  public  agency.  There  is  no  element  of  the  Mt.  Hope 
cemetery  case  about  the  matter.  McHugh  v.  Boston,  173  Mass. 
408.     Commonwealth  v.   FitzGerald,   164   Mass.    587,    589,    590. 
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Kingman,  petitioner,  153  Mass.  566,  574,  575.  Cheshire  v.  Adams 
&  Cheshire  Reservoir  Co.,  119  Mass.  356.  As  was  said  at  the  argu- 
ment, if  the  tunnel  is  to  be  built  it  is  to  be  used,  and  naturally  will 
not  be  used  by  the  city  directly.  If  the  legislature  could  authorize 
it  to  be  let  on  terms  to  be  agreed  upon,  as  was  held  in  Prince  v. 
Crocker,  it  could  require  it  to  be  let  upon  terms  which  the  legisla- 
ture thought  just,  to  a  corporation  selected  by  itself  engaged  in  a 
public  work  like  that  for  which  the  tunnel  is  to  be  used.  In  fact, 
when  once  the  power  to  require  the  tunnel  to  be  built  is  conceded, 
the  rest  follows,  in  the  situation  now  existing  in  Boston.  Assum- 
ing that  the  city  is  not  to  go  into  the  transportation  business  fur- 
ther than  it  has  gone,  the  use  of  the  tunnel  by  the  corporation 
which  manages  the  consolidated  street  railways  of  the  city  is  the 
alternative,  and  such  use  is  not  to  be  expected  without  a  lease. 

The  contract  the  obligation  of  which  it  is  said  will  be  impaired 
is  the  former  lease  of  the  subway  executed  by  the  transit  commis- 
sioners under  Sts.  1893,  c.  478;  1894,  c.  548;  1895,  c.  440;  and 
1896,  c.  492.  This  lease  was  to  the  West  End  Street  Railway 
Company,  to  whose  rights  the  elevated  railway  company  has  suc- 
ceeded, but  was  at  a  different  rental  from  the  present.  The  lease 
declares  the  word  "subway"  as  used  therein  to  include  all  the  sub- 
ways, tunnels,  etc.,  which  the  commission  has  constructed  or  may 
construct  under  the  aforesaid  acts.  As  to  future  tunnels,  of  course 
this  is  not  a  lease  but  only  a  contract  to  let  them  if  they  are  built 
under  the  said  acts.  The  statute  of  1894,  c.  548,  §  26,  was  to  the 
effect  that  the  commission  "may  construct  a  tunnel  .  .  .  from 
a  point  on  or  near  Scollay  Square  in  the  city  of  Boston,  .  .  . 
to  a  point  on  or  near  Maverick  Square."  Such  a  contract  is  not 
impaired  in  any  way  by  a  repeal  of  so  much  of  the  act  as  gives 
the  commission  authority  to  build,  and  it  may  be  that,  if  it  were 
necessary,  we  should  say  that  a  tunnel  with  a  different  terminus 
built  in  form  under  another  and  later  act  is  not  within  the  words 
of  the  lease, — that,  in  the  words  of  Browne  v.  Turner,  174  Mass. 
150,  160,  the  contemplated  tunnel  is  "a  substitute  for  the  tunnel 
authorized  by  statute  1894."  '  We  prefer,  however,  to  put  our 
decision  on  more  substantial  grounds.  The  railroad  company  does 
not  object  to  the  change,  as  was  the  case  in  Walla  Walla  v.  Walla 
Walla  Water  Co.,  172  U.S.  1.  The  city  has  no  greater  interest  in 
the  lease  than  it  has  in  the  tunnel.  Its  interest  in  the  lease  is  as 
much  public  property  and  as  subject  to  legislative  control  as  its 
interest  in  the  tunnel.  No  part  of  the  proceeds  go  to  its  private 
uses  (St.  1894,  c.  548,  §  38;  Mahoney  v.  Boston,  171  Mass.  427, 
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430,)  and  if  any  part  did  go  to  such  uses  it  is  hard  to  see  how  as 
against  itself,  the  city  by  making  a  contract  to  let  public  property 
held  by  it  subject  to  the  control  of  the  legislature  could  cut  down 
this  control.  The  control  is  not  subject  to  the  chance  of  the  city's 
contracting,  but  the  contract  is  subject  to  the  power  of  the  legisla- 
ture over  the  subject  matter.  Essex  Public  Road  Board  y.^hinkle, 
140  U.S.  334,  339,  340.  New  Orleans  v.  New  Orleans  Water  Works 
Co.  142  U.S.  79,  91,  92.  Chicago,  Burlington  &  Quincy  Railroad 
z;.  Nebraska,  170  U.S.  57,  72.  Railroad  Co.  v.  Ellerman,  105  U.S. 
166.  See  Brighton  v.  Wilkinson,  2  Allen,  27;  Brimmer  v.  Boston, 
102  Mass.  19;  Agawam  v.  Hampden,  130  Mass.  528,  530,  531  et  seq. 
We  assume,  for  purposes  of  discussion,  without  deciding,  that  the 
contract  as  to  future  tunnels  was  within  the  authority  given  by 
St.  1895,  c.  440,  §  6;  St.  1896,  c.  492. 
Bill  dismissed. 


[180  Mass.  516.] 


George  G.   Crocker  and  others  v.  Boston  Electric  Light 

Company. 

Suffolk.  January  9,  1902.— February  27,  1902. 

Present:     Holmes,    C.J.,    Lathrop,    Barker,    Hammond,    and 
LORING,  JJ. 

Practice,  Civil,  Agreed  facts.  Contract,  Implied.  Boston  Transit  Commission, 
Powers.     Jurisdiction.      Way. 

No  question  of  pleading  is  open  when  a  case  is  reserved  on  agreed  facts,  unless 
it  is  specially  reserved. 

Under  St.  1894,  c.  548,  §  36,  it  was  the  duty  of  the  Boston  Electric  Light  Com- 
pany to  incur  the  expense  of  removing  a  certain  conduit  containing  its 
wires,  found  by  the  transit  commission  to  interfere  with  the  construction 
of  the  subway,  and  of  building  it  in  a  new  location  granted  for  it  by  the 
commission,  if  it  wished  to  have  it  rebuilt.  That  company  refused  to 
remove  the  conduit  unless  the  commission  would  pay  the  cost  of  removal. 
The  commission,  after  notice  that  they  should  do  so  at  the  expense  of  the 
light  company,  removed  the  conduit  and  constructed  it  in  the  new  loca- 
tion, paying  the  expense.  Thereupon  the  light  company  used  and  con- 
tinued to  use  the  conduit  in  its  new  location.  In  an  action  by  the  com- 
missioners against  the  light  company  to  recover  the  expense  thus  incurred, 
it  was  held,  that  the  defendant  at  this  stage  and  after  having  _  used  the 
conduit  could  not  raise  the  point  that  it  did  not  wish  to  have  it  rebuilt, 
and  that  the  commissioners,  having  been  forced  to  incur  the  expense  by 
the  failure  of  the  defendant  to  perform  its  statutory  duty,  could  recover 
the  amount  on  an  implied  contract.  Also,  that  the  commission  had  the 
power  to  relocate  the  conduit. 

The  jurisdiction  given  to  this  and  the  Superior  Court  by  §  20  of  St.  1894,  c. 
548,  providing  for  rapid  transit  in  Boston,  to  compel  compliance  with  the 
provisions  of  that  act,  is  not  exclusive  of  other  remedies. 
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The  provisions  of  Pub.  Sts.  c.  49,  §  17,  as  to  the  removal  of  buildings  or  ma- 
terials from  land  taken  for  a  highway,  have  no  application  to  a  removal 
of  a  conduit  in  the  construction  of  the  subway  in  Boston  under  St.  1894, 
c.  548,  §  20. 

Contract,  originally  brought  by  the  city  of  Boston,  and  later 
amended  by  substituting  as  plaintiffs  George  G.  Crocker  and 
others,  constituting  the  Boston  transit  commission,  appointed 
under  St.  1894,  c.  548,  §  23,  suing  for  the  benefit  of  the  city  of 
Boston,  for  $1,200.64,  paid  by  the  plaintiffs  for  removing  and  re- 
locating a  conduit  pipe  of  the  defendant,  deemed  by  the  transit 
commission  to  interfere  with  the  construction  of  the  subway,  after 
the  refusal  of  the  defendant  to  remove  it  as  required  by  §  36  of 
the  same  statute.  Writ  dated  August  24,  1899,  and  amended  by 
the  substitution  of  the  present  plaintiffs,  October  24,  1899. 

Superior  Court  on  agreed  facts  gave  judgment  for  the  defend- 
ant; and  the  plaintiffs  appealed. 

T.  M.  Bahson  &  C.  B.  Gleason,  {G.  C.  Travis  with  them,)  for 
the  plaintiffs. 

C.  A.  Snow,  for  the  defendant. 

LoRiNG,  J.  This  is  an  action  by  the  transit  commissioners  of 
the  city  of  Boston  to  recover  the  expense  incurred  by  them  in  re- 
moving and  relocating  certain  conduits  for  the  wires  of  the  de- 
fendant on  the  corner  of  Boylston  and  Tremont  Streets  in  the  city 
of  Boston.  The  first  count  is  for  the  expense  of  removing  the  old 
conduits  and  the  second  is  for  that  of  reconstructing  the  conduits 
in  the  new  location. 

By  §  36  of  St.  1894,  c.  548,  the  Boston  transit  commission  were 
authorized  to  order  "the  removal  or  relocation  of  any  conduits" 
which  "it  deems  to  interfere  with  the  construction  or  operation  of" 
the  subway  which  they  were  authorized  to  construct;  §  36  further 
provides  that  "the  person  or  corporation  owning  such  tracks,  wires 
or  other  property  shall  comply  with  said  orders." 

The  plaintiffs  deemed  that  the  conduits  of  the  defendant  at  the 
comer  of  Tremont  and  Boylston  Streets  interfered  with  the  con- 
struction of  the  subway,  and,  on  January  2,  1897,  passed  a  vote  by 
which  the  defendant  was  "ordered  to  remove  from  its  present  loca- 
tion" its  condmt  at  that  point;  the  vote  also  provided  that  "a  new 
location  for  said  conduit  is  granted"  as  shown  on  a  plan  there 
specified,  and  that  "the  work  of  removal  shall  be  begun  as  soon  as 
the  work  of  the  subway  will  admit  of  it,  and  shall  be  completed  as 
soon  thereafter  as  is  practicable."  On  January  23,  1897,  the  de- 
fendant wrote  the  plaintiffs  acknowledging  the  receipt  of  the  "vote 
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of  the  Commission  that  this  Company  be  ordered  to  remove  its 
conduit  from  its  present  location  at  the  junction  of  Tremont  and 
Boylston  Streets,  and  to  place  the  same  in  a  new  location  granted 
for  that  purpose,  as  shown  on  Plan  2670  of  the  Boston  Transit 
Commission,  dated  December  30,  1896.  In  reply  we  have  to  say 
that  this  Company  must  decline  to  comply  with  said  order  of  your 
Commission,  unless  you  will  agree  to  pay  the  actual  cost  of  the 
work  and  material  necessary  for  such  compHance."  The  plaintiffs 
replied  under  the  same  date  that  "If  your  Company  fails  to  com- 
ply with  the  order  transmitted  to  you,  January  2,  1897,  the  Bos- 
ton Transit  Commission  will  proceed  to  have  the  work  done  at  the 
expense  of  your  Company." 

The  plaintiffs,  "after  waiting  a  reasonable  time,"  removed  the 
old  conduit  and  built  a  new  conduit  in  the  location  specified.  The 
work  of  removing  the  old  conduit  being  covered  by  a  general  con-' 
tract,  the  plaintiffs  seek  to  recover  the  expense  of  constructing  the 
new  one  only.  It  is  agreed  that  the  old  conduit  did  in  fact  inter- 
fere with  the  subway,  and  it  was  stated  at  the  argument  that  the 
defendant  is  now  using  the  new  conduit. 

.1.  The  defendant's  first  contention  is  that  the  allegations  of 
the  second  count  are  not  supported  by  the  agreed  facts.  But  no 
question  of  pleading  is  open  where  a  case  is  submitted  on  agreed 
facts  unless  it  is  specially  reserved.  In  this  case,  "all  questions 
arising  upon  the  defendant's  demurrer"  were  reserved;  but  no 
question  of  variance  was  reserved;  on  the  contrary,  it  is  stated 
that  "if  the  plaintiffs  are  entitled  upon  the  facts  above  to  recover 
from  the  defendant  the  expense  of  building  a  new  conduit  in  the 
new  location,  judgment  shall  be  entered  for  the  plaintiffs  in  the 
sum  of  $1,271.90." 

2.  The  defendant's  next  contention  is  that  it  is  not  liable  be- 
cause it  did  not  request  the  plaintiffs  to  remove  the  old  conduit  or 
to  build  a  new  one.  By  the  true  construction  of  St.  1894,  c.  548, 
§  36,  it  was  made  the  duty  of  the  defendant  to  incur  the  expense  of 
removing  the  old  conduit  on  the  plaintiffs'  finding  that  it  inter- 
fered with  the  subway,  and  of  building  it  in  the  new  location 
granted  it,  if  it  wished  to  have  it  rebuilt.  The  plaintiffs,  in  their 
vote  of  January  2,  directed  the  removal  of  the  old  conduit  and 
granted  a  new  location  for  the  conduit  which  was  to  be  removed. 
The  defendant,  in  acknowledging  receipt  of  the  vote,  assumed, 
what  was  not  covered  by  the  vote,  that  the  conduit  was  to  be  rebuilt 
and  that  the  order  directed  that  it  should  be  rebuilt.  The  objec- 
tion raised  by  it  was  that  the  cost  of  the  removal  and  reconstmc- 
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tion  in  the  new  location  should  be  borne  by  the  plaintiffs,  and  re- 
fused "to  comply  with  said  order"  "unless  you  will  agree  to  pay 
the  actual  cost  of  the  work  and  material  necessary  for  such  com- 
pliance." 

Had  the  defendant  intended  to  raise  the  point  that  it  did  not 
wish  to  have  the  conduit  rebuilt,  it  should  have  said  so  then,  or 
at  least  taken  the  position  that  the  plaintiff's  must  act  in  the  mat- 
ter at  their  peril.  In  place  of  doing  so,  they  stated  that  they  have 
received  the  order  "to  remove  its  conduit  from  its  present  location 
at  the  junction  of  Tremont  and  Boylston  Streets,  and  to  place  the 
same  in  a  new  location  granted  for  that  purpose;"  and  the  only 
objection  then  made  to  complying  with  the  order  was  that  the 
plaintiffs  must  agree  to  bear  the  expense.  That  disposes  of  the 
defendant's  present  contention  that  they  did  not  then  wish  the  con- 
duit rebuilt.  Had  that  not  been  enough  to  exclude  that  conten- 
tion, the  defendant's  use  of  the  conduit  after  it  was  built  by  the 
plaintiffs  disposes  of  it. 

.  On  'the  broader  question  of  the  necessity  of  a  request  to  make 
the  defendant  liable  at  all,  we  also  agree  with  the  plaintiffs.  The 
statute  made  it  the  duty  of  the  defendant  to  remove  its  conduit; 
on  its  failing  to  perform  that  duty,  it  was  proper,  for  the  plaintiffs 
to  perform  it  at  the  defendant's  expense,  and  having  been  forced 
to  incur  this  expense  which  should  have  been  met  by  the  defend- 
ant, they  are  entitled  to  recover  the  amount  thereof  from  it  on  an 
implied  promise. 

3.  The  defendant's  next  contention  is  that  the  plaintiffs  had 
no  power  to  grant  the  new  location  granted  by  it,  but  were  by  §  36 
limited  to  designating  "locations  in  or  adjoining  said  subways  and 
tunnels  for  sewers,  gas  pipes,  water  pipes,  conduits  and  electric 
wires."  We  are'  of  opinion  that  that  clause  of  §  36  is  in  addition 
to  the  clause  under  which  the  commission  acted  in  this  case.  That 
clause  contemplated  the  adoption  of  a  general  scheme  for  pipes  and 
wires  adjoining  the  subway,  without  regard  to  their  being  new 
pipes  and  wires  or  old  ones  relocated.  In  addition  to  that  power 
the  commission  had  power  to  "relocate"  any  conduits  which  inter- 
fered with  the  construction  of  the  subway,  and  in  this  case  they 
acted  under  the  latter  power. 

4.  Again  the  defendant  contends  that  the  provisions  of  St. 
1894,  c.  548,  §  20,  giving  this  court  and  the  Superior  Court  juris- 
diction in  equity  to  compel  compliance  with  the  act,  excludes  any 
other  remedy.  We  are  of  opinion  that  that  remedy  is  not  exclu- 
sive. 


125 

5.  There  is  nothing  in  the  point  that  because  the  subway  is  a 
public  way,  Pub.  Sts.  c.  49,  §  17,  as  to  the  removal  of  buildings 
or  materials  within  the  limits  of  the  lay  out  of  highways,  applies 
to  this  case. 

6.  No  question  of  the  constitutionality  of  the  St.  1894,  c.  548, 
arises  in  his  case.  It  is  admitted  by  the  plaintiffs  that,  if  the  de- 
fendant had  a  right  to  have  its  conduit  in  the  public  street,  it  is 
entitled  to  compensation  for  the  expense  of  removing  and  rebuild- 
ing the  conduit  under  St.  1894,  c.  548,  §  34,  as  amended  by  St. 
1895,  c.  440,  §  1. 

Judgment  for  the  plaintiffs  in  the  sum  of  $1,271.90. 


[184  Mass.  586.] 


Joshua   M.   Sears  vs.   George   G.   Crocker   and   others. 
Merchants  National  Bank  vs.  Same. 

John  C.  Gray  and  others,  trustees,  vs.  Same. 

Suffolk.  December  9,  10,  1903. — January  6,  1904. 

Present:  Knowlton,  C.J.,  Morton,  Lathrop,  Barker,  and 
LORING,  J.J. 

Way,     Extent  of  public  easement.     Boston. 

Semble,  that  the  owner  of  land  taken  for  a  street  holds  it  subject  to  the  right 
of  the  Legislature  to  appropriate  the  space  above  and  below  the  surface 
as  well  as  upon  it,  in  any  reasonable  way,  for  the  purposes  of  public  travel, 
without  providing  compensation. 

Under  St.  1894,  c.  548,  and  later  statutes,  the  construction  of  the  subway  be- 
neath the  surface  of  Court  Street  and  State  Street  in  Boston  imposes  no 
additional  easement  on  land  owned  by  the  abutters  to  the  centre  of  those 
streets,  and  the  Boston  transit  commissioners  lawfully  can  construct  such 
subways  without  taking  in  fee  the  land  under  the  streets. 

The  provision  in  St.  1902,  c.  534,  §  19,  that  the  city  of  Boston  "shall  have,  hold 
and  enjoy  in  its  private  or  proprietary  capacity,  for  its  own  property," 
the  several  subways  and  the  tunnel  built  and  to  be  built  under  that  and 
former  statutes,  gives  a  title  to  the  subways  and  tunnel  merely  as  struc- 
tures, and  confers  on  the  city  no  ownership  of  the  land  lawfully  occupied 
by  those  structures. 

Three  Bills  in  Equity,  filed  January  2  and  March  20,  1903, 
by  the  owners  of  property  on  Court  Street  and  State  Street  in  Bos- 
ton, owning  the  fee  to  the  centre  of  those  streets,  to  restrain  the 
Boston  transit  commissioners  from  constructing  a  subway  or  tun- 
nel through  the  land  of  the  petitioners  by  authority  of  St.  1894,  c. 
548,  St.  1895,  c.  440,  St.  1897,  c.  500,  and  St.  1902,  c.  534,  with- 
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out  recording  in  the  registry  of  deeds  for  the  county  of  Suffolk 
a  description  of  the  land  to  be  taken  as  required  by  St.  1894,  c. 
548,  §  32,  for  any  taking  by  right  of  eminent  domain. 

The  cases  came  on  to  be  heard  before  Morton,  J.,  who,  at  the  re- 
quest of  the  parties,  reserved  them  upon  the  bills,  answers  and 
agreed  facts  for  deterrhination  by  the  full  court,  such  decrees  to  be 
entered  as  equity  and  justice  might  require. 

Joh7i  Chipman  Gray  &  E.  W.  Hutchins,  for  the  plaintiff  in  the 
first  case. 

L.  S.  Dabney  &  E.  G.  Loomis,  for  the  plaintiffs  in  the  second 
and  third  cases. 

T.  M.  Bah  son,  for  the  defendants.    • 

Knowlton,  C.  J.  These  three  cases  present  the  same  questions, 
and  they  may  be  considered  together  in  one  opinion.  They  are 
bills  in  equity  to  obtain  an  injunction  against  the  defendants  as 
members  of  the  Boston  transit  commission,  to  prevent  the  construc- 
tion of  a  subway  and  tunnel  from  Scollay  Square  to  East  Boston 
through  public  streets  in  front  of  the  premises  of  the  several  plain- 
tiffs, without  a  formal  taking  of  land  in  the  streets.  The  plain- 
tiffs contend  that  the  construction  of  the  tunnel  or  subway,  without 
a  formal  taking  of  land  in  the  streets,  is  unauthorized  and  illegal, 
because  it  would  impose  an  additional  servitude  upon  lands  previ- 
ously taken  for  streets  and  in  that  way  would  deprive  the  plaintiffs 
of  property  as  owners  of  the  fee  in  parts  of  these  streets,  and  be- 
cause the  St.  1894,  c.  548,  §  31,  provides  for  the  taking  of  property 
"held  under  or  by  title  derived  under  eminent  domain,  or  other- 
wise." They  also  say  that  their  position  is  established  and  their 
contention  confirmed  by  the  provisions  of  the  St.  1902,  c.  534,  § 
19,  that  "The  city  shall  have,  hold  and  enjoy  in  its  private  or  pro- 
prietary capacity,  for  its  own  property,  the  existing  subway,  the 
East  Boston  tunnel,  the  Cambridge  Street  subway  and  the  tunnel 
and  subway  built  under  this  act,"  etc. 

The  question  whether  the  construction  of  the  tunnel  will  create 
an  additional  servitude  upon  the  plaintift's'  lands  in  the  public 
streets  lies  at  the  foundation  of  these  cases,  and  should  be  answered 
at  the  outset.  The  rtdes  and  principles  applicable  to  such  questions 
have  often  been  considered  by  this  court.  Attorney  General  v. 
Metropolitan  Railroad,  125  Mass.  515.  Pierce  v.  Drew,  136  Mass. 
75.  Lincoln  v.  Commonwealth,  164  Mass.  1.  Howe  v.  West  End 
Street  Railway,  167  Mass.  46.  White  v.  Blanchard  Brothers 
Granite  Co.  178  Mass.  363.  New  England  Telephone  &  Tele- 
graph Co.  V.  Boston  Terminal  Co.  182  Mass.  397.    Eustis  v.  Milton 
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Street  Railway,  183  Mass.  586.  In  the  last  two  cavSes  the  doctrine 
was  stated  broadly,  in  accordance  with  previous  decisions,  that 
this  public  easement  includes  "every  kind  of  travel  and  com- 
munication for  the  mo^^cmcnt  or  transportation  of  persons  or  prop- 
erty which  is  reasonable  and  proper  in  the  use  of  a  public  street." 
In  the  early  settlement  of  the  country  and  in  the  location  of  streets 
in  later  times,  these  ways  were  appropriated  to  the  use  of  the  pub- 
lic for  the  movement  of  persons  and  property  from  place  to  place, 
just  as  the  adjacent  lands  were  appropriated  to  the  use  of  private 
owners.  The  original  proprietors  of  lands  in  Boston  and  the  orig- 
inal proprietors  of  lands  in  New  York  did  not  foresee  the  growth 
of  population  and  business  which  has  induced  land  owners  in  the 
largest  cities  to  erect  buildings  fifteen  or  twenty  stories  high,  or 
more,  and  to  excavate  under  them  basements  and  cellars  and  sub- 
cellars  to  be  ventilated  by  the  use  of  engines,  to  be  lighted  by  elec- 
tricity, and  filled  with  merchandise.  They  did  not  think  that  the 
surface  of  the  streets  wotdd  be  insufficient  for  the  use  of  the  people 
with  convenience  and  comfort  in  moving  to  and  fro  and  passing 
in  and  out  in  the  transaction  of  business  or  the  pursuit  of  pleasure. 
It  is  now  a  fact  of  common  knowledge  that  the  streets  of  those 
parts  of  Boston  which  are  most  crowded  are  entirely  inadequate  to 
accommodate  the  public  travel  in  a  reasonably  satisfactory  way  if 
the  surface  alone  is  used.  Our  system,  which  leaves  to  the  land- 
owner the  use  of  a  street  above  or  below  or  on  the  surface,  so  far  as 
he  can  use  it  without  interference  with  the  rights  of  the  public,  is 
just  and  right,  but  the  public  rights  in  these  lands  are  plainly 
paramount,  and  they  include,  as  they  ought  to  include,  the  power 
to  appropriate  the  streets  above  or  below  the  surface  as  well  as 
upon  it,  in  any  way  that  is  not  unreasonable,  in  reference  either  to 
the  acts  of  all  who  have  occasion  to  travel  or  to  the  effect  upon  the 
property  of  abutters.  The  increase  of  requirements  for  the  public 
within  the  streets  of  our  large  cities  has  probably  equalled,  if  it  has 
not  surpassed  the  increase  of  requirements  for  business  along  the 
streets. 

The  Legislature,  the  guardian  of  public  interests  and  of  private 
rights,  has  determined  that  the  space  below  the  surface  of  certain 
streets  in  Boston  is  needed  for  travel.  The  question  is  whether 
action  under  the  statutes  involves  an  acquisition  of  a  new  right  as 
against  the  landowner,  or  only  an  appropriation  and  regulation  of 
existing  rights.  It  hardly  can  be  contended  that  this  is  an  unrea- 
sonable mode  of  using  the  streets  in  reference  either  to  travellers 
or  abutters.    If  it  is  not  an  unreasonable  mode  of  using  them,  the 


128 

mere  fact  that  it  deprives  abutters  of  the  use  of  vaults  and  other 
similar  underground  structures  in  the  streets,  which  they  have 
heretofore  maintained,  is  of  little  consequence.  Abutters  are 
bound  to  withdraw  from  occupation  of  streets  above  or  below  the 
surface  whenever  the  public  needs  the  occupied  space  for  travel. 
The  necessary  requirements  of  the  public  for  travel  were  all  paid 
for  when  the  land  was  taken,  whatever  they  may  be,  and  whether 
the  particulars  of  them  were  foreseen  or  not.  The  only  limitation 
upon  them  is  that  they  shall  be  of  a  kind  which  is  not  unreasonable. 

In  the  present  case  the  travel  which  is  being  provided  for  is  from 
place  to  place  within  the  city.  There  are  stopping-places  on  the 
subway  at  convenient  points.  In  that  respect  it  is  different  from  a 
tunnel  designed  only  or  chiefly  for  travel  for  long  distances.  The 
new  method  is  a  substitution  in  part  of  a  subterrannean  use  of  the 
streets  for  a  use  of  their  surface  for  the  same  general  purpose.  It 
is  impracticable  to  have  direct  communication  between  the  prem- 
ises of  abutters  and  the  cars  in  the  tunnel,  but  by  going  a  short  dis- 
tance access  to  them  may  be  had  from  any  place.  We  are  of  opin- 
ion that  this  use  of  the  streets  is  within  the  purposes  for  which  the 
lands  were  taken  and  that  no  additional  servitude  is  created  by  it. 

The  cases  bearing  upon  this  subject  which  have  been  decided  in 
other  courts  differ  so  much  from  this  in  their  facts  and  in  the  legis- 
lation to  which  they  relate  that  they  are  not  very  important.  See 
Ramsden  v.  Manchester,  South  Junction  &  Altrincham  Railway,  1 
Exch.  723;  in  re  New  York  District  Railway,  107  N.  Y.  42,  52; 
Hodgkinson  v.  Long  Island  Railroad,  4  Edw.  Ch.  411;  Adams  v. 
Saratoga  &  Washington  Railroad,  11  Barb.  414;  Chicago  v.  Rum- 
sey,  87  111.  348;  Summerfield  v.  Chicago,  197  HI.  270,  282;  Balti- 
more &  Potomac  Railroad  v.  Reaney,  42  Md.  117. 

The  authority  to  take  lands,  conferred  upon  the  defendants  by 
the  St.  1894,  c.  548,  §  31,  although  it  includes  land  taken  and  held 
under  the  right  of  eminent  domain,  does  not  imply  that  there  is 
no  right  to  use  the  public  ways  without  such  taking.  Indeed,  the 
first  part  of  the  section  gives  the  right  to  use  these  ways  before  it 
refers  to  the  subject  of  taking.  It  then  goes  on  to  authorize  the 
taking  of  private  property,  and  closes  by  giving  a  broad  general 
authority. 

Nor  is  the  St.  1902,  c.  534,  §  19,  so  significant  in  their  favor  as 
the  plaintiffscontend.  It  declares  that  "the  city  shall  have,  hold 
and  enjoy  in  its  private  or  proprietary  capacity,  for  its  own  prop- 
erty," the  several  subways  and  the  tunnel  built  and  to  be  built 
under  the  statutes  that  have  been  passed.     This  is  in  accordance 
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with  the  previous  intimations  of  this  court  as  to  ownership  of  the 
subway  first  constructed.  Mahoney  v.  Boston,  171  Mass.  427,  429. 
Browne  v.  Turner,  176  Mass.  9,  13.  But  it  does  not  purport  to 
give  a  private  proprietary  right  to  anything  more  than  the  sub- 
ways and  tunnels  as  structures.  It  does  not  deal  with  the  rights 
of  the  public  to  use  the  streets,  or  with  any  right  of  private  prop- 
erty in  the  streets  themselves.  It  leaves  the  subways  lawfiilly  rest- 
ing in  the  public  streets  by  virtue  of  the  rights  of  the  public  there- 
in, and  it  gives  the  city  the  same  kind  of  ownership  of  the  struc- 
tures that  gas  companies  and  electric  lighting  companies  have  in 
their  pipes  and  conduits,  except  that  the  city  is  charged  with  cer- 
tain special  trusts  in  the  ownership  of  these  subways.  This  provi- 
sion of  the  statute  does  not  purport  to  take  from  landowners  on 
the  streets  any  part  of  their  property. 

The  statute  gives  damages  to  all  persons  injured  in  their  prop- 
erty by  the  acts  of  the  commission,  but  the  question  whether  these 
plaintiffs  are  entitled  to  damages  under  this  provision  is  not  be- 
fore us. 

Bills  dismissed. 


RIGHTS   IN   SIDEWALK  AREAS 

Commonwealth   of  Massachusetts  Superior  Court 

Suffolk,  ss.  In  Equity. 

Sarah  H.  Swan,  et  al, 

V. 

Edison  Electric  Illuminating  Company. 

The  Act,  Chapter  534  of  1902,  authorizing  the  location  and  construction 
of  the  system  of  tunnels  and  sub-ways  in  Washington  Street  and  other  streets 
of  the  city,  by  the  Boston  Transit  Commission,  expressly  authorized  that  Com- 
mission to  remove  and  relocate  any  conduits,  pipes,  wires,  poles  or  other  prop- 
erty of  any  person  or  corporation  which  it  deemed  necessary  to  the  construction 
and  operation  of  the  sub-way,  and  expressly  gave  power  to  the  Commission 
to  grant  new  locations  for  any  such  structures  so  removed  or  relocated.  It 
placed  the  whole  power  of  the  determination  of  such  relocations  in  that  com- 
mission. It  did  not  give  the  courts  any  appellate  or  advisory  power  over  the 
action  of  the  commission  in  this  respect.  It  is  possible  of  course  that  the  court 
by  virtue  of  its  general  equity  power  might  restrain  a  flagrant  abuse  of  its  power 
not  exercised  in  good  faith,  and  resulting  in  wilful  unnecessary  oppression  by 
a  Commission.  It  is  not  necessary  to  consider  that  here,  because  the  Transit 
Commission  is  not  a  party  in  or  to  this  bill;  and  then  upon  the  evidence  there 
is  no  proof  of  such  abuse  of  its  powers.  The  location  of  the  man-hole  to  the 
defendant's  conduits  and  pipes  in  Winter  Street,  of  which  the  plaintiffs  com- 
plain, has  been  determined  by  said  Commission.  It  does  not  seem  to  me  to  be 
important  whether  the  exact  place  was  first  suggested  by  officers  of  the  de- 
fendant or  by  officers  of  the  commission.  The  new  location  has  been  fixed  by 
the  commission.  So  long  as  that  remains  fixed  by  the  commission,  the  defend- 
ant must  take  its  location  where  it  is  so  fixed,  if  it  has  any.  This  is  perhaps 
a  sufficient  reason  for  denying  the  injunction  prayed  for;  but  if  the  commis- 
sion was  made  a  defendant,  the  court  would  hesitate  to  enjoin  it  from  making 
a  designation  of  a  location  for  other  reasons. 

The  plaintiffs  claim  that  they  have  such  right  of  occupation  in  and  to  the 
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area  under  the  sidewalk  in  Winter  Street,  as  that  they  successfully  maintain 
that  right  against  the  order  and  power  of  the  Boston  Transit  Commission  acting 
under  said  Act  of  the  Legislature.  The  plaintiffs  do  not  have  or  claim  to  have  any 
right  to  a  continuance  of  the  use  of  said  area,  except  that  acquired  under  its 
occupation  for  a  long  period  of  over  40  years.  And  it  is  probable  that  the  area 
under  the  Winter  Street  sidewalk  has  been  there  since  the  erection  of  the  build- 
ing in  1853,  and  it  is  probable  that  said  area  was  excavated  about  that  time 
and  that  the  owners  of  the  building  have  enjoyed  it  ever  since,  but  it  began  by 
a  license  or  permit  of  the  Board  of  Aldermen,  and  its  use  has  been  a  permissive 
one — at  least  so  far  as  the  Legislature  is  concerned, — ever  since.  I  very  much 
doubt  if  a  use  of  an  area  under  a  public  street  like  Winter  Street,  so  authorized, 
however  long  continued,  can  grow  into  a  right  which  is  paramount  to  the 
power  or  right  of  the  Legislature,  that  is,  I  do  not  think  that  it  can  ripen  into 
such  a  title  as  that  the  Legislature  cannot  interfere  with  it  except  upon 
"taking"  it,  and  paying  compensation.  When  Winter  Street  was  laid  out,  whether 
the  land  was  taken  by  right  of  eminent  domain  or  by  purchase,  it  became  there- 
after devoted  to  such  street  uses  as  the  Legislature,  under  whose  authority 
it  was  done,  might  decide  so  long  as  it  existed  as  such  public  street.  The  pro- 
visions of  Section  1,  Ch.  53  R.  L.  are  not  I  think  applicable  to  this  case.  Private 
persons  abutting  on  streets  are  allowed  to  use  portions  in  or  under  them  in  a 
way  or  manner  that  does  not  interfere  with  the  general  uses  of  public.  But 
such  use  does  not  divest  the  Legislature — and  probably  not  the  city — of  its 
supreme  authority  over  the  street  and  against  all  such  uses;  it  can  terminate 
such  uses  at  any  time, — at  least  when  the  public  needs  require  it,  of  which 
needs  the  Legislature  is  the  sole  judge.  In  this  case  the  Legislature  has  given 
a  power  to  the  Boston  Transit  Commission  to  remove  its  conduits,  wires  and 
man-holes  in  Winter  Street,  "which  it  deems  to  interfere  with  the  construction 
or  operation  of  the  subway,  and  shall  grant  new  locations  for  any  said  struc- 
tures so  removed  or  relocated."  The  Act  in  the  same  section  further  on  says 
that  "such  orders  to  the  extent  specified  therein  shall  be.  deemed  a  revocation 
of  the  right  or  license  to  maintain  such  conduits,  wires,  poles  or  other  property" 
which  is  found  in  the  street.  If  the  Legislature  by  an  act  could  authorize  the 
Edison  Electric  Illuminating  Company  to  locate  its  conduits  and  man-hole 
at  the  place  complained  of, — and  I  have  no  doubt  that  it  could  do  so, — I  do 
not  see  why  it  maj^  not  do  so  by  an  authority  given  to  the  Transit  Commission, 
if  in  its  opinion  it  is  reasonably  necessary  and  proper  to  do  so  in  order  to  accom- 
plish the  purpose  of  said  Act  of  the  Legislature. 

From  these  considerations  I  have  come  to  the  conclusion  that  the  injunction 
praved  for  cannot  be  issued. 

J.  B.  RICHARDSON 

J.  S.  C. 


[203  Mass.   146. 


Edmund    D.    Codman    &    others    vs.    George    G.    Crocker    & 

OTHERS. 

Suffolk.  June  22,  1909.— September  10,  1909. 

Present:    Knowlton,    C.J.,    Hammond,    Braley,    Sheldon,  & 

RUGG,  JJ. 

Equity  Jurisdiction,  Bill  of  ten  taxable  inhabitants.  Boston  Common.  Boston 
Transit  Commission.  Public  Officers.  Consiiliitional  Law,  Vested  Rights, 
ObUgation  of  contracts.  Eminent  Domain,  Delegation  of  legislative 
.authority.     Statute,  Construction. 

Whether,  upon  a  bill  by  ten  taxable  inhabitants  under  R.  L.  c.  25,  §  100,  this 
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court  have  jurisdiction  of  a  suit  to  enjoin  the  members  of  the  Boston  Transit 
Commission  from  constructing  a  tunnel  from  Cambridge  under  a  part 
of  Boston  Common  to  the  subway  station  near  Park  Street  in  pursuance 
of  the  authority  given  by  St.  1906,  c.  520,  the  court  here  did  not  find  it 
necessary  to  determine,  being  of  opinion  that,  if  they  had  jurisdiction, 
the  plaintiffs  had  shown  no  ground  for  relief;  but  the  jurisdiction  was 
doubted,  because  the  proceedings  sought  to  be  enjoined  were  in  charge 
of  a  board  of  public  officers  over  whom  the  city  had  no  control  and  were 
conducted  under  an  act  of  the  Legislature  which  left  the  city  no  alternative 
in  the  performance  of  its  duties. 

Boston  Common  was  dedicated  by  its  owners  and  was  set  apart  by  the  town 
in  1634  "for  the  common  use  of  the  inhabitants  of  Boston  as  a  training 
field  and  cow  pasture."  It  long  has  been  settled  that  the  legal  title  to  the 
property  vested  in  the  town  of  Boston  as  a  municipality,  for  the  public 
uses  referred  to  in  the  language  quoted,  and  the  city  of  Boston  now  holds 
the  land  for  these  public  uses.  The  inhabitants  are  to  use  it  in  common 
for  such  purposes  as  require  that  it  shall  be  accessible  to  all  as  a  common 
to  be  enjoyed  by  the  public,  the  two  ways  specified  in  the  dedication  being 
only  typical  as  representing  the  common  uses  for  which  there  was  occa- 
sion at  that  time. 

Except  in  the  exercise  of  the  right  of  eminent  domain,  Boston  Common  could 
not  be  appropriated  to  a  public  use  inconsistent  with  the  general  char- 
acter of  the  use  for  which  it  originally  was  dedicated  and  set  apart,  and 
it  is  possible  that  there  has  been  such  an  acceptance  of  the  dedication  of 
the  original  donors  by  the  town  and  city  of  Boston  and  by  the  Legislature 
under  different  statutes  as  to  amount  in  this  respect  to  a  public  trust  and 
deprive  the  public  authorities  of  the  light  of  eminent  domain,  which  other- 
wise they  would  have,  to  devote  the  property  to  a  public  use  of  an  entirely 
different  kind. 

St.  1906,  c.  520,  in  authorizing  the  construction  of  a  tunnel  under  a  part  of 
Boston  Common  to  the  subway  station  near  Park  Street  in  such  a  way 
that  the  occupation  of  the  Common  above  the  surface  hardly  will  be  changed 
perceptibly,  and  increasing  the  facilities  for  approaching  the  Common,  does 
not  authorize  any  use  of  the  Common  inconsistent  with  the  purposes  of 
its  original  dedication. 

The  title  to  Boston  Common  is  held  by  the  city  of  Boston  in  its  municipal  ca- 
pacity merely  as  an  agency  of  the  government  for  the  benefit  of  the  public, 
which  is  represented  by  the  Legislature.  Accordingly  St.  1906,  c.  520, 
in  authorizing  the  construction  of  a  tunnel  under  a  part  of  Boston  Common, 
is  none  the  less  valid  because  it  contains  no  provision  for  a. vote  of  the  city 
government  or  of  the  citizens  of  Boston. 

St.  1906,  c.  520,  authorizing  the  construction  of  a  tunnel  under  a  part  of  Boston 
Common,  contains  in  §  23  the  following  provision:  "If  the  tunnel  here- 
inabove described  is  constructed,  it  shall,  except  as  otherwise  expressly 
provided  herein,  be  constructed  and  paid  for  upon  and  under  the  same 
terms,-  conditions  and  provisions,  ...  as  are  prescribed  by  chapter 
five  hundred  and  thirty-four  of  the  acts  of  the  year  nineteen  hundred  and 
two  for  construction  of  the  tunnel  therein  provided  for."  The  statute 
referred  to  contained  a  provision  that  it  should  be  submitted  for  acceptance 
to  the  voters  of  the  city  at  the  next  municipal  election.  Held,  that  the 
reference  to  the  previous  statute  did  not  relate  to  the  question  whether  the 
tunnel  should  be  constructed,  but  only  to  the  question  how  it  should  be 
constructed  after  it  was  determined  that  it  should  be  built,  and  such  deter- 
mination was  provided  for  in  St.  1906,  c.  520,  with  no  provision  for  a  sub- 
mission to  the  voters. 

The  Boston  Transit  Commission  are  an  administrative  board  of  pubUc  officers, 
whose  members  in  deciding  questions  delegated  to  them  by  the  Legisla- 
ture do  not  act  judicially  but  as  representatives  of  the  public  in  the 
administration  of  the  law,  and  such  a  board  may  act  by  a  majority  of  their 
members,  if  all  have  had  notice  and  an  opportunity  to  act.  Accordingly 
the  determination  by  a  majority  of  that  commission  that  a  tunnel  should 
be  constructed  under  a  part  of  Boston  Common  in  pursuance  of  the  au- 
thority given  by  St.  1906,  c.  520,  was  lawful  and  binding. 
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The  provision  of  St.  1906,  c.  520,  §  23,  conferring  on  the  Boston  Transit  Commis- 
sion authority  to  determine  whether  a  tunnel  from  Cambridge  should  be 
constructed  under  a  part  of  Boston  Common  to  the  subway  station  near 
Park  Street  or  whether  instead  a  subway  should  be  constructed  by  an 
alternative  route,  does  not  involve  any  unconstitutional  delegation  of 
legislative  authority,  but  was  a  delegation  only  of  such  powers  as  lawfully 
may  be  exercised  by  boards  of  public  officers. 

Knowlton,  C.  J.  This  is  a  bill  brought  by  ten  taxpayers  of  the 
city  of  Boston  against  the  city,  the  members  of  the  Boston  Transit 
Commission,  and  one  McGovern,  a  contractor,  to  obtain  an  in- 
junction against  the  construction  of  a  tunnel  from  Cambridge  under 
a  part  of  Boston  Common  to  the  subway  station  near  Park  Street. 
The  suit  was  commenced  under  the  R.  L.  c.  25,  §  100.  The  Boston 
Elevated  Railway  Company,  as  an  interested  party,  was  per- 
mitted to  intervene  as  a  defendant. 

There  is  at  least  a  grave  question  whether  we  have  jurisdiction 
of  the  case  under  this  statute,  since  the  proceedings  sought  to  be 
enjoined  are  in  charge  of  a  board  of  public  officers  over  whom  the 
city  has  no  control,  and  they  are  conducted  under  an  act  of  the 
Legislature  which  leaves  the  city  no  alternative  in  the  performance 
of  its  duties.  In  Prince  v.  Crocker,  166  Mass.  347,  jurisdiction  was 
taken  under  a  statute  like  this,  as  the  city,  by  vote,  had  voluntarily 
given  the  act  effect.  But  for  the  reason  stated  in  the  opinion  in 
Browne  v.  Turner,  176  Mass.  9,  we  do  not  find  it  necessary  to  de- 
termine this  question.  If  we  have  jurisdiction,  we  are  of  opinion 
that  the  plaintiffs  have  not  shown  a  case  that  calls  for  relief.  We 
therefore  consider  the  substantive  matters  discussed  by  the  parties. 

The  act  principally  relied  on  is  the  St.  1906,  c.  520,  which  au- 
thorizes the  Boston  Transit  Commission  to  construct  this  tunnel 
for  use  in  the  operation  of  a  railway  between  Boston  and  Cambridge. 
The  most  important  and  difficult  question  in  the  case  is  whether  the 
Legislature  had  constitutional  authority  to  provide  for  the  con- 
struction of  such  a  tunnel  under  a  part  of  Boston  Common,  in  view 
of  the  uses  to  which  the  Common  was  dedicated  by  its  owners  in 
1634.  It  is  averred  in  the  bill  that  it  was  then  set  apart  "for  the 
common  use  of  the  inhabitants  of  Boston  as  a  training  field  and 
cow  pasture."  No  further  particulars  of  the  dedication  are  stated 
in  the  bill,  but  it  has  been  held  repeatedly  that  the  legal  title  to 
the  property  vested  in  the  town  of  Boston  as  a  municipality^  for 
the  public  uses  referred  to  in  the  language  above  quoted.  The 
city  of  Boston  has  succeeded  to  the  town,  and  it  holds  the  land  for 
these  public  uses.  See  Higginson  v.  Turner,  171  Mass.  586;  Steele 
V.  Boston,  128  Mass.  583,  584,  585;  Lincoln  v.  Boston,  148  Mass. 
578,  580;  Commonwealth  v,  Davis,  162  Mass.  510.    As  the  holder 
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of  the  title,  it  is  in  a  kind  of  trust  relation  to  the  people  for  whose 
use  the  property  was  provided. 

The  first  question  is,  what  are  the  uses  to  which  the  property 
may  be  put.  Only  two  are  specifically  mentioned,  one  for  a  train- 
ing field  and  the  other  for  a  cow  pasture.  The  inhabitants  are  to 
use  it  in  common.  The  nature  of  each  use  is  such  as  to  require 
that  it  be  accessible  to  all  as  a  common  to  be  enjoyed  by  the  public. 
This  dedication  was  very  soon  after  the  arrival  of  the  first  colonists 
in  this  part  of  New  England.  Town  organizations  were  inchoate, 
and  town  boundaries  were  not  well  defined  nor  much  regarded. 
In  looking  forward  to  the  uses  of  the  Common  as  a  training  field, 
the  donors  must  have  anticipated,  that,  in  its  future  use,  persons 
would  be  present  as  spectators  or  as  participants  in  the  movements, 
who  were  not  inhabitants  of  Boston.  The  words  chosen  to  designate 
the  use,  indicate  an  intention  that  the  place  should  be  kept  for 
occupation  by  the  public  as  a  common,  in  ways  of  which  the  two 
specified  are  only  typical.  As  years  have  gone  by,  there  is  no 
longer  any  occasion  for  common  occupation  of  this  land  as  a  cow 
pasture,  and  in  the  sense  in  which  the  word  "training  field"  was 
then  used,  this  is  almost  equally  true  of  this  other  kind  of  use.  The 
proper  execution  of  the  public  trust  requires  that  the  property  be 
still  kept  open  as  a  common  for  occupation  by  all  the  people,  in 
wa^^s  that  are  kindred  to  those  in  which  a  common  would  ordinarily 
be  used  under  such  a  dedication  in  the  early  years  of  the  colony. 
In  general,  it  seems  to  have  been  the  purpose  and  endeavor  of  the 
public  authorities,  for  almost  three  centuries,  to  preserve  the  Com- 
m.on  for  uses,  as  nearly  as  possible,  under  changing  conditions, 
like  those  indicated  by  the  original  dedication.  Not  only  have 
grass  and  trees  been  cultivated,  and  spaces  set  apart  for  games  and 
for  the  evolutions  of  soldiers,  but  walks  have  been  laid  out,  monu- 
ments erected,  fountains  set  up  and  other  provisions  made  for  the 
comfort  and  pleasure  of  the  public  in  their  use  of  the  place.  Some 
other  uses  a  little  more  remote  from  those  originally  named,  which 
it  was  thought  would  not  materially  interfere  with  the  execution 
of  the  general  purpose  of  the  donors,  have  been  permitted.  Under 
the  changed  conditions  in  recent  years,  it  was  held  by  this  court 
that  the  construction  of  a  subway  through  the  Common  was  not 
inconsistent  with  the  purposes  of  the  original  dedication,  and  that 
it  could  be  authorized  by  the  Legislature,  acting  as  the  representa- 
tive of  the  public  interest.  Prince  v.  Crocker,  IGG  Mass.  347.  This 
was  virtually  a  decision  that  such  a  use  was  not  a  violation  of  the 
quasi  trust  under  which  the  legal  title  is  held.     It  does  not  disre- 
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gard  the  doctrine  relied  on  by  the  plaintiffs,  that,  where  property 
is  dedicated  by  donors  to  a  public  use  for  a  particular  purpose, 
it  cannot,  at  least  without  the  exercise  of  the  paramount  right  of 
eminent  domain,  be  appropriated  to  a  use  of  a  different  character, 
in  disregard  of  the  trust  under  which  it  is  held  and  in  violation  of 
the  rights  of  the  donors  -and  their  legal  representatives.  Gary 
Library  v.  Bliss,  151  Mass.  364,  375,  376.  Howe  v.  Lowell,  171  Mass. 
575.  Louisville  and  Nashville  Railroad  Company  v.  Cincinnati, 
76  Ohio  St.  481,  504,  506.  St.  Paul  v.  Chicago,  Milwaukee  &  St. 
Paul  Railroad,  63  Minn.  330,  352.  Jacksonville  v.  Jacksonville 
Railroad,  67  111.  540,  543,  544.  Riverside  v.  MacLain,  210  111.  308. 
In  accordance  with  tliis  doctrine,  as  stated  and  illustrated  in  these 
and  other  cases,  the  Common  cannot  be  cut  up  into  building  lots 
and  used  for  the  erection  of  shops,  and  it  may  be  doubtful  whether 
it  could  be  taken  under  an  act  of  the  Legislature  and  a  vote  of  the 
city  government  of  Boston,  or  of  the  citizens  of  Boston,  and  used 
by  a  railroad  corporation  for  a  freight  yard.  The  rule  that  property 
taken  for  a  public  use  may  afterwards  be  taken  for  an  entirely 
different  public  use  that  makes  a  continuance  of  the  first  use  im- 
possible applies  especially  to  cases  where  the  original  taking  is 
under  a  statute,  and  rests  upon  governmental  authority.  Boston 
V.  Brookline,  156  Mass.  172,  and  cases  there  cited.  Old  Colony 
Railroad  v.  Framingham  Water  Company  153  Mass.  561,  563. 
Prince  v.  Crocker,  166  Mass.  347,  362.  As  against  the  donors  and 
the  interests  which  they  undertook  to  serve,  it  is  plain  that,  except 
in  the  exercise  of  the  right  of  eminent  domain,  the  Common  could 
not  be  appropriated  to  a  public  use  entirely  inconsistent  with  the 
general  character  of  the  use  originally  intended.  Whether  it  could 
be  taken  in  the  exercise  of  this  right  it  is  unnecessary  in  this  case 
to  decide,  as  the  statute  does  not  purport  to  take  property  in  the 
Common  under  the  right  of  eminent  domain.  It  contains  no  pro- 
vision for  coinpensation.  It  is  possible  that  there  has  been  such  an 
acceptance  of  the  dedication  of  the  original  donors  by  the  town  and 
city  of  Boston  and  by  the  Legislatiue  under  different  statutes, 
and  such  a  creation  of  a  public  trust  in  this  particular  as  to  de- 
prive the  public  authorities  of  the  right,  that  otherwise  they  would 
have,  to  devote  the  property  to  a  pubhc  use  of  an  entirely  different 
kind.  If  we  assiune  this  as  a  possibility  in  favor  of  the  plaintiffs, 
we  are  still  of  opinion  that  the  proposed  use  is  permissible.  It  is 
not  proposed  to  interfere  much  with  the  surface  of  the  Common. 
The  only  change  authorized  by  the  commissioners  is  a  slight  en- 
largement of  the  approaches  to  the  station  underground  near  Park 
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Street.  So  far  as  appears,  the  occupation  above  the  surface,  for 
all  proper  purposes,  will  be  changed  hardly  perceptibly,  if  at  all. 
The  increase  of  facilities  for  approaching  the  Common  will  be  a 
convenience  to  the  public  in  the  use  and  enjoyment  of  it.  In  Wel- 
lington, Petitioner,  16  Pick.  87,  which  deals  with  the  original  dedi- 
cation of  the  Common  in  Cambridge  to  use  as  a  training  field, 
it  was  held  that  the  laying  out  of  a  public  highway  through  a 
common  similar  to  Boston  Common  was  not  inconsistent  with  the 
condition  of  the  grant  from  the  proprietors  to  the  town.  See  also 
United  States  v.  Illinois  Central  Railroad,  2  Bliss,  174,  179.  Upon 
this  point  we  think  the  decision  in  Prince  v.  Crocker,  uhi  supra, 
is  also  conclusive,  notwithstanding  the  reference  in  the  opinion  to 
the  vote  of  the  inhabitants  of  Boston,  accepting  the  act  of  the 
Legislature.  If  the  use  for  a  subway  were  inconsistent  with  the 
use  for  which  the  property  is  held  under  the  original  donation, 
and  if  the  use  could  not  be  changed  by  the  public  authorities  so  as 
to  be  materially  different  from  that  originally  contemplated,  the 
action  of  the  legal  voters  of  Boston  could  not  deprive  the  citizens 
of  Boston  or  the  general  public  of  their  rights  under  the  original 
dedication.  The  ground  on  which  the  decision  stands  is  that  the 
new  use  is  not  at  variance  with  the  general  purpose  of  the  donors, 
and  that  accordingly  it  was  within  the  power  of  the  authorities, 
representing  the  public  as  beneficiaries  under  the  trust,  to  provide 
for  this  additional  use  of  the  property. 

It  having  been  decided  that  the  construction  of  the  subway  was 
lawful  by  reason  of  the  statute  and  the  action  of  the  voters  of  Boston, 
is  it  any  less  so  under  the  present  statute,  without  action  of  the 
voters?  The  relations  of  the  city  of  Boston  to  the  act  are  only  in 
its  municipal  capacity.  In  different  decisions  the  city  has  been 
treated  as  holding  the  legal  title;  but  it  holds  it  only  as  an  agency 
of  government  representing  the  interests  of  the  public.  It  has  no 
rights  of  a  private  owner,  apart  from  its  holding  as  a  representative 
of  the  government.  As  an  agency  of  the  government  representing 
the  people,  it  is  subject  to  the  control  of  the  Legislature,  which 
may  abolish  it  and  establish  another  agency  in  its  place,  or  may  de- 
prive it  of  its  power  to  represent  the  public,  or  may  transfer  a 
part  or  all  of  its  governmental  authority  to  another  creation.  Bos- 
ton Electric  Light  Company  v.  Boston  Terminal  Company  184 
Mass.  566,  570.  Mount  Hope  Cemetery' z;.  Boston,  158  Mass. 
509,  511,  520.  As  was  said  in  the  opinion  in  Steele  v.  Boston,  128 
Mass.  583,  "the  city  holds  the  Common  for  the  public  benefit, 
and  not  for  its  emolument,  or  as  a  source  of  revenue,  and  has  con- 
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structed  and  kept  in  repair  these  paths  as  a  part  of  the  Common 
for  the  comfort  and  recreation  of  the  pubhc,  and  not  as  a  part  of 
its  system  of  highways  or  streets."  In  Commonwealth  v.  Davis, 
162  Mass.  510,  Mr.  Justice  Holmes  said  in  the  opinion:  "There  is 
no  evidence  before  us  to  show  that  the  power  of  the  Legislature 
over  the  Common  is  less  than  its  power  over  any  other  park  dedi- 
cated to  the  use  of  the  public,  or  over  public  streets  the  legal  title 
to  which  is  in  a  city  or  town.  Lincoln  v.  Boston,  148  Mass.  578, 
580.  As  representative  of  the  public,  it  may  and  does  exercise 
control  over  the  use  which  the  public  may  make  of  such  places, 
and  it  may,  and  does,  delegate  more  or  less  of  such  control  to  the 
city  or  town  immediately  concerned."  In  Lincoln  v.  Boston,  148 
Mass.  578,  the  court  said:  "The  city  is  alleged  to  own  the  Common. 
But  it  appears  by  statutes  and  decisions,  of  which  we  are  bound 
to  take  notice,  that  its  rights,  even  at  common  law,  hardly  extend 
beyond  a  technical  title,  without  the  usual  incidents  of  title,  and 
it  is  equally  apparent  that  the  license  which  it  gave  was  not  given 
by  it  as  an  act  of  ownership,  but  as  an  act  of  municipal  government 

.     .     .     The  use  of  it  is  dedicated  to  and  belongs  to  the  public  . 

.  .  and  the  Legislature  has  regulated  the  use  very  strictly. 
The  city  cannot  let  or  sell  the  Common.  St.  1854,  c.  448,  §  39. 
It  cannot  bmld  upon  it  except  within  the  narrowest  limits.  Pub. 
Sts.  c.  54,  §  16;  c.  27,  §  50.  See  St.  1859,  c.  210,  §  3.  It  cannot 
lay  out  ways  over  it.  Pub,  Sts.  c.  54,  §  13."  See  also  Clark  v. 
Waltham,  128  Mass.  567.  We  are  of  opinion  that  the  title  of  the 
city  is  held  only  in  its  municipal  capacity  as  an  agency  of  the  govern- 
ment for  the  benefit  of  the  public,  a.nd  that  the  power  of  the  Legis- 
lature to  represent  this  authority  is  supreme.  It  follows  that  the 
statute  is  a  sufficient  authority  for  the  construction  of  the  tunnel, 
without  a  vote  of  the  city  government  or  of  the  citizens  of  Boston. 

The  plaintiffs  contend  that  the  language  of  the  twenty-third 
section  of  the  act  requires  the  submission  of  the  question  whether 
the  tunnel  shall  be  constructed  to  the  voters  of  Boston.  A  part 
of  this  section  is  as  follows:  "If  the  tunnel  hereinabove  described 
is  constructed,  it  shall,  except  as  otherwise  expressly  provided 
herein,  be  constructed  and  paid  for  upon  and  under  the  same  terms, 
conditions  and  provisions,  so  far  as  the  same  are  applicable,  and 
with  the  same  rights,  powers  and  privileges  in  respect  of  the  con- 
struction thereof,  which  rights,  powers  and  privileges  are  hereby 
conferred  for  such  purpose  upon  the  commission,  the  board,  the 
city  of  Boston  and  its  treasurer,  the  company,  and  other  public 
officers  or  parties  in  interest  respectively,  including  any  persons 
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sustaining  damages  by  the  taking  of  or  injtiry  to  property  by  the 
Commission  under  authority  hereof,  as  are  prescribed  by  chapter 
five  hundred  and  thirty-four  of  the  acts  of  the  year  nineteen  hun- 
dred and  two  for  construction  of  the  tunnel  therein  provided  for ; 
including  the  rights  and  powers  conferred  by  section  thirteen  of 
said  act,  which  section  shall  also  apply  to  the  location  of  the  tunnel 
and  to  the  construction  of  the  subway  referred  to  in  this  section 
if  th'at  is  constructed."  We  are  of  opinion  that  this  language  does 
not  relate  to  the  question  whether  the  tunnel  shall  be  constructed, 
but  only  to  the  question  how  it  shall  be  constructed  after  it  is  de- 
termined that  it  shall  be  built.  Other  provisions  are  inconsistent 
with  the  interpretation  contended  for  by  the  plaintiff.  Among 
other  things  it  is  provided  that,  if  the  Elevated  Railway  Company 
is  dissatisfied  with  the  decision  of  the  Transit  Commission,  it  may 
apply  to  the  Board  of  Railroad  Commissioners,  who  may  "consider 
and  finally  determine  the  question."  This  contention  of  the  plain- 
tiffs is  not  sustained. 

They  also  say  that  the  determination  of  the  Transit  Commission 
is  invalid  because  only  a  majority  of  the  board  considered  and  de- 
cided the  question.  The  Transit  Commission  is  an  administrative 
board  of  public  officers.  In  this  business  its  members  were  not 
acting  judicially  but  as  representatives  of  the  public  in  the  ad- 
ministration of  the  law.  Such  a  board  may  act  by  a  majority  of 
its  members,  for  all  had  notice  and  an  opportunity  to  act,  and  the 
determination  of  a  majority  of  a  quorum  under  such  circumstances 
is  binding.  Damon  v.  Granby,  2  Pick.  345,  355.  Plymouth  v. 
County  Commissioners,  16  Gray,  341.  Mayor  &  Aldermen  of 
Worcester  v.  Railroad  Commissioners,  113  Mass.  161.  Boston  v. 
Doyle,  184  Mass.  373,  385.  St.  Joseph  Township  v.  Rogers,  16 
Wall,  644. 

Objection  is  made  to  the  action  of  the  Commission  on  the  ground 
that  the  statute  involves  an  unconstitutional  delegation  of  legis- 
lative authority.  But  the  Legislature  determined  that  a  railway 
for  the  same  general  service  might  be  constructed  b}^  either  of  two 
routes  to  either  of  two  termini,  and  left  to  this  Commission  the 
question  of  administration  as  to  which  of  the  two  modes  of  build- 
ing this  great  public  work  would  be  the  better.  This  was  a  delega- 
tion only  of  such  powers  as  often  have  been  left  to  boards  of  public 
officers  with  the  approval  of  this  and  other  courts.  Brodbine  v. 
Revere,  182  Mass.  598.  Lyon  v.  County  Commissioners,  148 
Mass.  148.  Martin  v.  Witherspoon,  135  Mass.  175.  Opinion  of 
the  Justices,   138  Mass.  601.     Welsh  v.  Swasey,   193  Mass.  364, 
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375.    Field  v.  Clark,  143  U.  S.  649.     Kollock,  Petitioner,  165  U.S. 
526.     Agawam  v.   Hampden  County,   130  Mass.  218.     Flood  v. 
Leahy,  183  Mass.  232,  236.     Commonwealth  v.  Union  Passenger 
Railroad,  163  Penn.  St.  22;  People  v.  Dunn,  80  Cal.  211. 
Bill  dismissed. 


[206  Mass.  82.] 

City  of  Boston  vs.  George  N.  Talbot. 

SuEEOLK.  March  18,  1910.— May  18,  1910. 

Present:     Knowlton,    C.J.,    Hammond,    Loring,    Braley,  & 

RUGG,   JJ. 

Constitutional  Law,   Eminent  domain.     Boston  Transit  Commission.     Summary 
Process.    Evidence,  Extrinsic  affecting  writings. 

Whether  the  purpose  for  which  land  is  authorized  to  be  taken  under  the  right 
of  eminent  domain  is  a  public  use  is  a  judicial  question,  and  its  determina- 
tion by  the  Legislature  is  subject  to  revision  by  this  court;  but,  where 
the  use  for  which  the  taking  is  authorized  is  a  public  one,  the  question 
whether  the  taking  of  a  particular  parcel  of  real  estate  is  necessary  or  ex- 
pedient is  a  legislative  question,  upon  which  the  decision  of  the  Legislature 
as  a  tribunal  of  fact  is  conclusive,  and  in  deciding  it  the  Legislature  may 
determine  what  kind  of  an  estate  it  is  necessary  to  take  to  accomphsh  the 
pubHc  purpose  for  which  the  taking  is  made,  and  may  authorize  the  taking 
of  a  fee  in  the  pubhc  interest,  even  where  the  use  of  the  fee  will  not  be 
needed  permanently,  and  in  such  a  case  may  authorize  a  subsequent  sale 
or  leasing  of  any  rights  in  the  property  that  no  longer  are  required  for  the 
pubUc  use. 

The  right  of  the  Legislature,  to  determine  what  land  or  rights  or  easements 
in  land  it  is  necessary  or  expedient  to  take  for  use  in  the  construction  or 
maintenance  of  a  tunnel  and  its  appointments  under  a  street  of  a  city  for 
the  promotion  of  the  lapid  transit  of  passengeis,  they  can  delegate  to  a 
commission  representing  the  public  interest  in  that  particular. 

Section  7  of  St.  1902,  c.  534,  authorizing  the  construction  of  additional  tunnels 
and  subways  in  Boston,  providing  that  the  Boston  transit  cominission 
"may  sell  or  remove  the  buildings  from  any  and  all  lands  taken  by  it,  and 
shall  sell,  if  a  sale  be  practicable,  or  if  not  shah  lease,  any  lands,  or  rights 
or  interests  in  land  or  other  property  so  taken,  or  purchased  for  the  pur- 
poses of  this  act,  whenever  the  same  shall  in  the  opinion  of  the  commis- 
sion cease  to  be  needed  for  such  purposes,"  is  constitutional,  and  that 
commission,  in  taking  real  estate  in  fee  under  §  6  of  the  same  chapter  and 
paying  for  it,  and,  when  the  construction  of  the  tvmnel  is  completed,  dis- 
posing, under  the  power  given  in  §  7,  of  such  part  of  the  property  taken  as  is 
no  longer  needed,  are  exercising  legislative  authority  properly  delegated 
to  them,  and  their  decision  in  determining  in  good  faith  what  property 
it  is  expedient  to  take  to  accomphsh  the  public  purpose  is  not  subject  to 
revision. 

In  an  action,  where  the  effect  and  vaUdity  of  a  taking  of  real  estate  by  the  Boston 
transit  commission  under  St.  1902,  c.  534,  for  use  in  the  construction  and 
maintenance  of  a  tunnel  beneath  Washington  Street  in  Boston  are  in  ques- 
tion, evidence  offered  to  show  "the  sense  of  the  commission''  or  thebehef 
or  the  conclusion  of  the  commissioners  is  incompetent,  and  so  is  all  evidence 
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which  attempts  to  show  the  views  and  opinions  of  the  individual  members 
of  the  commission,  the  taking  by  the  commission  being  done  by  an  instru- 
ment in  writing  filed  in  the  registry  of  deeds,  which  by  reason  of  delegated 
authority  stands  in  the  place  of  a  legislative  act  and  is  to  be  interpreted 
like  a  statute. 

The  Boston  transit  commission,  in  taking  a  parcel  of  land  and  the  building 
upon  it  under  St.  1902,  c.  534,  for  use  in  the  construction  and  maintenance 
of  a  tunnel  beneath  Washington  Street  in  Boston,  where  the  original  plan 
of  the  engineer  of  the  commission  contemplated  a  taking  of  only  the  part 
of  the  real  estate  which  afterwards  was  used  for  the  tunnel  and  a  station, 
consisting  of  a  basement  underneath  the  greater  part  of  the  building,  law- 
fully may  take  the  fee  of  the  whole  property,  if  such  a  taking  seems  to  the 
commission  reasonably  necessary  for  the  proper  and  economical  accomplish- 
ment of  the  work. 

In  an  action,  where  the  effect  and  validity  of  a  taking  of  real  estate  by  the 
Boston  transit  commission  under  St.  1902,  c.  534,  for  use  in  the  construc- 
tion and  maintenance  of  a  tunnel  beneath  Washington  Street  in  Boston 
are  in  question,  evidence  tending  to  show  that  the  commission  were  mis- 
taken in  their  judgment  as  to  what  real  estate  it  was  necessary  or  proper 
to  take  is  incompetent. 

An  action  of  summary  process  for  the  possession  of  land  or  tenements  under 
R  L.  c.  181  is  the  proper  remedy  for  the  city  of  Boston  to  recover  from  the 
lessee  of  the  previous  owner  of  real  estate  which  has  been  taken  by  the 
Boston  transit  commission  under  St.  1902,  c.  534,  for  use  in  the  construction 
and  maintenance  of  a  tunnel  beneath  Washington  Street  in  Boston,  where 
the  lease  of  the  defendant  has  been  terminated  either  by  the  taking  under 
the  right  of  eminent  domain  or  by  a  notice  given  by  the  lessor  under  a  pro- 
vision of  the  lease  permitting  such  a  termination  in  case  the  premises  or  any 
part  thereof  should  be  taken  for  a  street  or  other  public  use.  Whether  the 
defendant  in  such  an  action  properly  can  raise  the  questions  of  the  validity 
of  the  taking  and  the  constitutionality  of  the  statute  under  which  it  was 
made,  here  was  not  considered,  because  the  taking  was  held  to  be  valid 
and  the  statute  to  be  constitutional. 

Summary  Process,  under  R.  L.  c.  181,  by  the  city  of  Boston 
to  recover  possession  of  the  street  floor  and  upper  stories  of  a  build- 
ing at  the  corner  of  Washington  Street  and  Summer  Street  in  Bos- 
ton, alleged  to  have  been  acquired  by  the  plaintiff  by  a  valid  taking 
by  the  Boston  transit  commission  in  connection  with  the  construc- 
tion of  the  tunnel  under  Washington  Street  and  of  a  station  for 
that  tunnel  under  the  corner  mentioned.  Writ  in  the  Municipal 
Court  of  the  City  of  Boston  dated  December  26,  1907 

On  appeal  to  the  Superior  Court  the  case  was  tried  before  Aiken, 
C.J.  The  taking  filed  in  the  registry  of  deeds,  which  was  offered- 
in  evidence  by  the  plaintiff  and  was  marked  Exhibit  1,  contained 
the  following: 

"The  Boston  transit  commission  deems  that  it  is  necessary  for 
the  purposes  set  forth  in  chapter  534  of  the  Acts  of  the  Legislature 
of  the  Commonwealth  of  Massachusetts  for  the  year  1902,  being 
an  act  to  provide  for  the  construction  of  additional  tunnels  and 
subways  in  the  city  of  Boston,  and  every  other  power  and  authority 
it  hereto  enabling,  to  take  in  fee  for  the  city  of  Boston  a  parcel  of 
land  with  the  buildings  thereon  situated  in  Boston  in  the  Common- 
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wealth  of  Massachusetts  and  bounded  and  described  as  follows:" 
Here  followed  the  description  of  the  premises  taken  which  included 
not  only  the  premises  in  dispute,  but  also  the  underlying  part  of 
the  same  parcel  of  real  estate  which  now  is  in  use  by  the  city  of 
Boston  as  a  station  of  the  Washington  Street  tunnel  and  an  en- 
trance thereto  and  an  exit  therefrom. 

There  were  offered  in  evidence  by  the  plaintiff  two  leases  from 
the  executors  and  trustees  of  the  Salisbury  estate,  the  owners, 
to  the  defendant,  marked  respectively  Exhibit  2  and  Exhibit  3. 
The  lease  marked  Exhibit  2  was  dated  December  15,  1902,  and  was 
for  a  term  of  five  years  and  six  months  from  January  1,  1903,  to 
July  1,  1908.  The  lease  marked  Exhibit  3  was  dated  February  12, 
1907,  and  was  for  a  term  of  five  years  from  the  expiration  of  the 
term  of  lease  marked  Exhibit  2.  These  were  admitted  without 
formal  proof  of  execution  by  agreement  of  the  parties.  The  plain- 
tiff also  offered  in  evidence  two  notices  as  follows:  A  notice  of  a 
termination  of  the  defendant's  lease  served  upon  the  defendant  by 
the  executors,  lessees,  dated  October  9,  1908,  with  the  return  of 
the  deputy  sheriff  thereon,  which  notice  was  marked  Exhibit  4, 
and  a  notice  to  quit  to  the  defendant  from  the  city  of  Boston  by 
Thomas  M.  Babson,  Esquire,  corporation  counsel,  dated  December 
20,  1907,  which,  together  with  the  constable's  return  of  service 
thereon  was  marked  Exhibit  5. 

The  defendant  objected  to  the  introduction  of  papers  marked 
Exhibits  1,  4  and  5,  on  the  ground  that  they  did  not  tend  to  prove 
any  fact  that  wotdd  entitle  the  plaintiff  to  maintain  its  action  in 
its  present  form  of  ejectment.  The  Chief  Justice  overruled  the 
defendant's  objection  and  admitted  the  evidence,  and  the  defendant 
excepted.  It  being  admitted  that  the  defendant  was  still  in  pos- 
session of  the  premises,  the  plaintiff  rested. 

Thereupon  the  defendant  asked  the  judge  to  order  a  verdict 
for  the  defendant  on  the  ground  that  the  plaintiff  had  shown  no 
title  in  or  right  of  possession  to  the  premises  in  question,  and  that 
an  action  of  ejectment  or  summary  process  would  not  lie  for  the 
recovery  of  premises  under  the  facts  shown  by  the  plaintiff's  proof 
where  the  validity  of  the  alleged  taking  and  the  plaintiff's  title 
to  the  premises  were  in  controversy. 

The  Chief  Justice  refused  to  rule  as  requested,  and  the  defendant 
excepted. 

During  the  discussion,  and  before  this  ruling,  the  counsel  for  the 
plaintiff  commented  on  the  fact  that  no  answer  had  been  filed. 
Thereupon  the  defendant  offered  an  answer  for  filing  which,  against 
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• 
the  objection  and  exception  of  the  plaintiff,  the  Chief  Justice 
allowed  to  be  filed  as  of  the  time  of  the  opening  of  the  trial.  The 
defendant  set  up,  among  other  matters,  that  the  taking  was  illegal 
because  it  was  not  authorized  by  the  statute  and  also  because  the 
statute  was  unconstitutional. 

The  defendant  then  offered  in  evidence  a  model  of  the  building 
in  question  showing  such  parts  of  the  building  as  had  actually  been 
used  for  tunnel  or  subway  purposes  and  such  parts  as  had  been 
continuously  in  the  possession  of  the  defendant  and  as  he  contended 
had  never  been  used  for  tunnel  purposes. 

The  defendant  also  offered  to  prove  certain  facts  which  the  Chief 
Justice  ruled  were  inadmissible  on  the  ground  that  the  proceedings 
of  the  commission  were  conclusive  upon  the  issues  which  the  de- 
fendant sought  to  raise  by  the  evidence  offered.  Accordingly  the 
defendant  made  a  formal  offer  of  proof  in  the  following  terms : 

"In  the  above  entitled  case  the  defendant  offers  proof  of  the  fol- 
lowing facts : 

"Some  months  prior  to  the  alleged  taking,  which  occurred  in 
September,  1907,  the  Boston  transit  commission  having  determined 
to  locate  a  station  of  the  Washington  Street  tunnel  under  the  prem- 
ises in  question,  caused  their  engineer  to  prepare  plans  for  such  a 
station  with  an  entrance  thereto  and  an  exit  therefrom  on  Washing- 
ton Street  and  Summer  Street.  These  plans  contemplated  and 
involved  a  taking  of  a  portion  of  the  premises  only  substantially 
such  as  is  now  in  use  at  that  station  and  as  shown  upon  the  model 
offered  in  evidence — to  wit,  a  small  part  of  the  first  floor  and  a 
larger  part  of  the  basement,  leaving  a  part  of  the  basement,  nearly 
all  of  the  first  floor  (the  spaces  occupied  for  entrance  and  exit 
as  shown  on  the  model  being  reserved)  and  the  three  upper  floors, 
unappropriated  for  any  use  in  connection  with  the  subway. 

"The  commission  considered  and  discussed  for  some  time  whether 
they  would  take  only  the  part  of  the  property  above  described  and 
now  in  use  for  subway  purposes,  or  take  the  whole  estate  and  there- 
after sell  that  part  which  was  not  required  and  which  they  did  not 
intend  to  use  for  subway  or  tunnel  purposes.  It  was  the  sense  of 
the  commission  that  considering  the  small  proportion  of  the  prop- 
erty which  was  required  for  tunnel  purposes,  it  would  probably 
be  better  to  take  only  the  part  actually  required  for  such  tunnel 
purposes.  The  commission  investigated  the  relative  cost  of  taking 
only  that  part  of  the  estate  needed  for  the  use  of  the  subway  station 
or  tunnel  purposes,  as  compared  with  taking  the  entire  property 
and  subsequently  selling  the  part  which  they  did  not  intend  so  to 
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use.  They  reached  the  conclusion  that  the  location  of  the  station 
with  its  entrance  and  exit  in  the  property  would  make  that  portion 
of  the  estate  which  they  did  not  intend  to  use  for  tunnel  purposes 
much  more  valuable,  so  that  if  taken  by  the  city  it  could  be  sold  at 
a  price  which  would  make  the  cost  of  acquiring  what  they  wanted 
to  use  much  less  than  the  cost  would  be  if  they  took  only  what 
they  needed  and  expected  to  use  for  subway  purposes;  that  they 
would  thereby  acquire  for  the  city  the  value  of  the  benefit  to  the 
rest  of  the  estate  which  would  accrue  from  the  taking  and  use  of 
the  parts  which  they  proposed  actually  to  use  for  station  pur- 
poses. 

"Thereupon  the  commission  decided  to  take  the  whole  estate 
really  believing  that  only  a  'small  proportion'  was  'required  for 
tunnel  purposes'  and  proposing  and  intending  to  use  for  the  pur- 
poses described  in  the  act  only  that  'small  proportion'  which  they 
did  in  fact  so  use.  The  commission  included  in  their  alleged  taking 
that  part  of  the  estate  which  they  did  not  intend  to  use  for  tunnel 
purposes  for  the  sole  purpose  and  with  the  sole  intent  of  selling 
such  part  as  soon  as  a  favorable  opportunity  arose. 

"Accordingly,  the  commission  took  that  part  of  the  estate  which 
is  now  in  suit  under  the  guise  of  eminent  domain  but  for  the  pur- 
pose of  selling  the  same  thereafter,  and  their  taking  was  in  excess 
of  the  needs  of  any  purposes  described  in  the  act. 

"No  claim  is  made  or  suggested  that  the  commission  or  any  mem- 
bers thereof  acted  otherwise  than  in  what  they  believed  to  be  and 
what  actually  would  have  been  for  the  financial  advantage  of  the 
city,  or  that  they  acted  in  bad  faith  in  any  sense  of  personal  gain 
or  advantage ;  yet  they  did  not  in  good  faith  believe  or  decide  that 
any  more  of  the  estate  was  actually  needed  for  the  purposes  of  the 
act  than  was  actually  so  put  into  use  and  as  is  shown  in  said  model 
in  evidence  and  heretofore  described. 

"Within  less  than  a  week  after  the  alleged  taking,  the  property 
in  suit,  that  is  the  part  taken  not  for  tunnel  or  station  uses,  was 
placed  in  the  hands  of  brokers  either  to  negotiate  a  lease  of  the  same 
for  a  term  of  years  or  to  secure  a  purchaser  thereof.  It  was  con- 
templated that  the  proposed  lease  should  go  into  effect  at  once, 
and  that  the  lessee  should  continue  in  occupation  of  the  premises 
in  suit  continuously  throughout  the  time  that  the  work  of  subway 
construction  was  progressing. 

"Before  and  while  the  subway  was  being  built  various  offers 
were  made  for  the  purchase  of  this  property,  were  considered  by 
the  commission,  and  rejected  solely  because  the  price  was  considered 
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inadequate.  The  said  broker  applied  to  this  defendant  to  become 
a  lessee  for  a  period  of  five  months  from  October  1,  1907,  during 
the  construction  of  the  subway,  the  premises  to  be  practically 
the  same  (with  the  exception  of  parts  of  the  basement)  as  those  in 
suit.  The  defendant  was  also  invited  to  become  a  purchaser  of 
the  same  premises.  The  premises  in  suit  from  the  date  of  the 
alleged  taking  have  been  for  sale  to  any  purchaser  who  would  give 
a  price  considered  by  the  commission  as  adequate,  and  they  were 
taken  solely  in  contemplation  of  such  sale  and  for  the  purpose 
thereof. 

"From  the  date  of  the  alleged  taking  the  defendant  has  occupied 
the  said  premises  exclusively  for  the  conduct  of  his  business  as  a 
dealer  in  men's  furnishing  goods.  No  part  of  them  have  ever  been 
used  for  subway  or  tunnel  purposes." 

The  Chief  Justice  ruled  that  the  evidence  offered  was  immaterial 
and  inadmissible,  not  upon  grounds  of  informality  in  the  form  of 
the  offer  or  upon  any  ground  peculiar  to  the  form  of  action,  but 
broadly  on  the  ground  that  the  action  of  the  transit  commission 
was  conclusive  upon  the  defendant,  and  that  the  facts  which  he 
offered  to  show  would  therefore  be  inadmissible  in  any  form  of 
action  for  trying  the  title  to  the  premises.  He  ruled  that  the 
statute  under  which  the  transit  commission  acted  was  constitu- 
tional; that  it  authorized  the  taking  of  the  whole  of  the  estate  in 
fee,  and  that,  the  commission  having  voted  that  it  was  necessary 
to  take  the  entire  estate  for  public  use,  its  action  was  conclusive 
and  final.    The  defendant  excepted  to  all  of  these  rulings. 

The  Chief  Justice  thereupon  ordered  the  jury  to  return  a  verdict 
for  the  plaintiff,  and  at  the  request  of  both  parties  reported  the 
case  for  determination  by  this  court.  If  his  ruling  that  this  pro- 
ceeding for  ejectment  could  be  maintained  for  the  possession  of 
the  premises  in  question  was  wrong,  judgment  was  to  be  entered  for 
the  defendant.  If,  however,  this  action  could  be  maintained  by  the 
plaintiff  upon  the  evidence  offered  by  it,  and  the  whole  or  any  part 
of  the  evidence  offered  by  the  defendant  in  his  offer  of  proof  was 
admissible,  the  case  was  to  be  remanded  to  the  Superior  Court. 
T.  M.  Babson,  for  the  plaintiff. 
S.  L.  Whipple,  for  the  defendant. 

Knowlton,  C.J.  This  is  an  action  brought  under  the  R.  L.  c. 
181,  to  recover  possession  of  real  estate  at  the  corner  of  Washing- 
ton and  Summer  Streets  in  Boston.  This  property  was  taken  by 
the  Boston  transit  commission  on  September  12,  1907,  under  the 
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St.  1902,  c.  534,  for  the  purposes  set  forth  in  the  act,  which  is  en- 
titled "An  Act  to  provide  for  the  construction  of  additional  tunnels 
and  subways  in  the  city  of  Boston."  The  principal  question  raised 
by  the  report  is  whether  the  taking  was  valid. 

The  form  of  the  taking  is  in  perfect  compliance  with  the  terms 
of  the  statute.  It  is  contended  by  the  defendant  that  the  act  is. 
unconstitutional.  In  §  6  it  authorizes  the  taking  of  lands  in  fee, 
and  of  "easements,  estates,  and  rights  in  land,  including  the  right 
to  go  under  the  surface  thereof  or  through  or  under  buildings  or 
parts  of  buildings  thereon,"  etc.  The  taking  "may  be  confined  to 
a  portion  or  section  of  such  parcel  fixed  by  horizontal  planes  of 
division  below  or  above  or  at  the  surface  of  the  soil,  and  in  such  case 
no  taking  need  be  made  of  upper  or  lower  portions  or  sections,  ex- 
cept of  such  easements  therein,  if  an}^  as  the  commission  may  deem 
necessary."  In  §  7  authority  is  given  to  sell  or  remove  the  build- 
ings from  any  and  all  lands  taken,  and  to  sell  if  a  sale  be  prac- 
ticable, and  if  not  to  lease  any  lands  or  rights  or  interests  in  land  or 
other  property  so  taken,  whenever  the  same  shall,  in  the  opinion 
of  the  commission,  cease  to  be  needed  for  such  pttrposes. 

The  construction  of  tunnels  and  stations  under  ground,  with 
the  approaches  thereto  and  all  the  necessary  appointments  thereof, 
called  for  uses  of  land  in  certain  places,  which  involved  many  com- 
plications in  refefence  to  the  effect  upon  land  adjacent  to  that  which 
would  be  occupied  permanently  by  the  tunnel  and  stations  and  ap- 
proaches thereto,  and  upon  buildings  or  horizontal  planes  of  land 
above  the  portions  permanently  occupied.  Risks  of  injury  to 
buildings  or  foundations  of  buildings  not  within  the  limits  of  the 
tunnels  or  stations  to  be  constructed  would  be  involved  in  some 
places.  Of  course  there  would  be  a  liability  for  damages,  under 
§  8  of  the  statute,  wherever  property  was  taken  or  injured  by  the 
commission,  under  the  authority  of  the  act.  If  the  construction 
of  the  tunnel,  or  of  a  station  of  the  tunnel,  would  necessarily  have 
a  directly  injurious  effect  upon  land  outside  of  the  limits  of  the  tun- 
nel, so  as  to  subject  the  city  to  a  substantial  claim  for  damages 
on  that  account,  it  might  be  reasonable  and  proper  for  the  com- 
mission to  take  the  land  in  fee  and  pay  for  it,  and  then,  when  the 
work  was  ended,  to  dispose  of  that  part  which  was  no  longer  needed. 

The  Legislature  well  might  provide  for  a  taking  of  land  and  a 
construction  of  the  work  with  a  reasonable  regard  to  economy, 
and  a  taking  in  fee  of  adjacent  land  likely  to  be  seriously  injured 
in  the  progress  of  the  work  might  be  more  economical  than  a  taking 
only  of  that  which  would  be  needed  permanently^     The  uncertain- 
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ties  as  to  the  extent  of  injuries  to  the  adjacent  land  from  construc- 
tion might  cause  serious  embarrassment  in  the  assessment  of  dam- 
ages, and  sometimes  lead  to  large  awards,  founded  on  risks  that 
might  prove  to  be  much  less  than  was  at  first  supposed. 

The  question  whether  the  use  for  which  land  is  taken  under  the 
right  of  eminent  domain  is  a  public  use  is  a  judicial  question,  and 
the  determination  of  the  Legislature  upon  it  may  be  revised  by  the 
court.  Talbot  v.  Hudson,  16  Gray,  417.  Moore  v.  Sanford,  151 
Mass.  285,  288.  Lowell  v.  Boston,  111  Mass.  454.  Opinion  of 
the  justices,  204  Mass.  607,  616.  But  if  the  use  for  which  the  taking 
is  made  is  public,  the  question  whether  the  taking  of  a  particular 
piece  of  real  estate  is  necessary  or  expedient  is  a  legislative  question, 
upon  which  the  decision  of  the  Legislature,  as  a  tribunal  of  fact, 
is  conclusive.  Talbot  v.  Hudson,  16  Gray,  417,  424.  Dingley  v. 
Boston,  100  Mass.  544,  560.  Lynch  v.  Forbes,  161  Mass.  302. 
Burnett  v.  Boston,  173  Mass.  173,  176.  Moore  v.  Sanford,  151 
Mass.  285,  288.  Shoemaker  v.  United  States,  147,  U.S.  282,  298. 
United  States  v.  Gettysburg  Electric  Railway,  160  U.S.  668-685. 
Challis  V.  Atchison,  Topeka  &  Santa  Fe  Railroad,  16  Kans.  117, 
127.  This  doctrine  covers  the  principles  that  the  Legislature  may 
determine  what  kind  of  an  estate  it  is  necessary  to  take  to  accom- 
plish the  public  purpose  for  which  the  taking  is  made,  and  may  take 
a  fee,  even  though  the  use  of  the  fee  may  not  be  permanent.  Sweet 
V.  Buffalo,  New  York  &  Philadelphia  Railway,  79  N.  Y.  293.  Water 
Works  Co.  of  Indianapolis  v.  Burkhart,  41  Ind.  364.  Dingley  v. 
Boston,  ubi  supra.  Burnett  v.  Boston,  tibi  supra.  The  Legisla- 
ture well  might  determine  that  a  taking  in  fee  might  be  necessary 
in  certain  cases,  in  reference  to  a  reasonably  economical  manage- 
ment of  the  business,  in  the  public  interest,  even  though  the  use 
of  the  fee  would  not  be  needed  permanently,  and  might  authorize 
a  subsequent  sale  or  leasing  of  any  rights  in  the  property  that  were 
no  longer  devoted  to  the  public  use.  We  see  no  reason  for  doubting 
the  constitutionality  of  the  act. 

The  right  of  the  Legislature  to  determine  what  land,  or  rights, 
or  easements,  in  land,  it  was  necessary  or  expedient  to  take  for  use 
in  the  construction  or  maintenance  of  a  tunnel  and  its  appointments, 
it  could  delegate  to  a  tribunal  representing  the  public  interest  in 
that  particular.  The  act  of  the  Boston  transit  commission,  in  the 
form  of  a  taking  in  writing,  duly  recorded,  in  conformity  with  the 
statute,  is  to  be  treated  as  if  it  were  a  statute.  Its  exercise  of 
delegated  legislative  authority  and  its  final  judgment  in  determining 
what  property  it  was  expedient  to  take  to  accomplish  the  strictly 
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public  purpose  for  which  the  taking  was  made  are  not  subject  to 
revision.  Of  course,  if  the  instrument  of  taking,  considered  in  all 
its  parts,  and  applied  to  the  property  described  in  it,  showed  that 
the  property  was  not  taken  for  the  purposes  set  forth  in  the  statute, 
and  that  the  portion  of  the  writing  averring  such  a  taking  was  con- 
trolled by  other  parts  of  it  which  showed  those  words  to  be  used 
erroneously,  or  to  be  a  mere  pretence,  the  taking  would  be  set 
aside  as  not  for  a  public  use.  But  there  is  nothing  on  the  face  of 
this  writing  that  indicates  the  possibility  of  such  a  construction. 
We  come  now  to  the  defendant's  offer  of  proof.  It  is  to  be  re- 
membered that  this  is  an  offer  of  evidence  to  control  the  construc- 
tion of  a  writing  which  stands  in  the  place  of  a  legislative  act.  It  is 
not  competent  to  inquire  into  the  individual  opinion  or  motive  of 
any  member  of  the  Boston  transit  commission.  Said  Mr.  Justice 
Field  in  giving  the  opinion  of  the  court  in  Soon  Hing  v.  Crowley, 
113  U.S.  703,  710:  "The  rule  is  general  with  reference  to  the  en- 
actments of  all  legislative  bodies  that  the  courts  cannot  inquire 
into  the  motives  of  the  legislators  in  passing  them,  except  as  they 
may  be  disclosed  on  the  face  of  the  acts,  or  inferable  from  their 
operation,  considered  with  reference  to  the  condition  of  the  country 
and  existing  legislation.  .  .  .  The  diverse  character  of  such 
motives,  and  the  impossibility  of  penetrating  into  the  hearts  of 
men  and  ascertaining  the  truth,  precludes  all  such  inquiries  as  im- 
practicable and  futile."  In  United  States  v.  Trans- Missouri 
Freight  Association,  166  U.S.  290,  318,  it  is  said  that  "there  is, 
too,  a  general  acquiescence  in  the  doctrine  that  debates  in  Congress 
are  not  appropriate  sources  of  information  from  which  to  discover 
the  meaning  of  the  language  of  a  statute  passed  by  that  body." 
See  also  Browne  v.  Turner,  174  Mass.  150,  159.  While  facts  that 
appear  in  connection  with  the  proceedings  in  the  enactment  of 
statutes  may  sometimes  be  shown  for  the  purpose  of  illustrating 
the  subject  to  which  the  statute  applies,  the  expression  of  individual 
opinions,  in  debates  or  otherwise,  is  never  competent.  Under 
this  principle,  most  of  what  was  offered  was  incompetent.  "The 
sense  of  the  commission,"  the  belief  of  the  commission,  and  the 
"conclusion"  of  the  commission  in  reference  to  the  taking,  are  to 
be  determined  from  their  final  act  of  taking.  The  offers,  in  these 
particulars,  seem  to  be  attempts  to  show  the  views  and  opinions 
of  individual  members  of  the  commission,  which  could  not  be  put 
in  evidence.  Other  parts  of  the  offer  seem  to  rest  upon  the  erroneous 
assumption  that  the  commission  could  not  take  land,  except  that 
which  would  be  needed  for  permanent  use  as  a  part  of  the  tunnel 
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or  station,  and  especially  that  it  could  not  consider  what  would  be 
an  economical  manner  of  taking  land  and  doing  the  work,  in  ref- 
erence to  the  probable  damages  from  the  process  of  construction, 
and  the  risks  of  injury  to  portions  of  the  premises  that  would  not 
be  needed  permanently. 

If  the  original  plan  of  the  engineer  contemplated  a  taking  only 
of  the  part  now  in  use,  which  includes  a  basement  underneath  the 
greater  part  of  the  building,  that  did  not  prevent  a  taking  of  the 
fee,  if  such  a  taking  afterwards  seemed  to  the  commission  reason- 
ably necessary  for  the  proper  and  economical  accomplishment  of 
the  work.  It  was  right  for  the  commission  to  consider  the  cost  of 
acquiring  that  which  would  be  needed  permanently,  and  it  was 
right  to  take  the  building  above  the  part  which  would  be  occupied 
permanently,  if,  in  reference  to  the  probable  damages  that  would 
be  awarded  for  injury  to  the  building  and  for  interference  with  the 
use  of  it,  this  seemed  reasonably  necessary  to  an  economical  manage- 
ment of  the  business  in  their  charge. 

So  far  as  the  facts  offered  in  evidence  tended  to  show  that  the 
commission  was  mistaken  in  its  judgment  as  to  what  it  was  neces- 
sary and  proper  to  take,  they  were  incompetent,  for  upon  that 
question  its  judgment  was  conclusive.  None  of  the  facts,  if  proved, 
would  have  controlled  the  official  declaration  of  the  commission 
that  the  taking  was  for  the  purposes  set  forth  in  the  statute.  They 
were  not  inconsistent  with  it.  There  was  no  error  of  law  in  the 
exclusion  of  the  evidence. 

We  have  considered  the  case  without  reference  to  whether  this 
is  a  proper  form  of  proceeding  in  which  to  raise  such  questions 
as  the  defendant  has  sought  to  raise,  as  to  which  we  express  no 
opinion. 

The  defendant  also  contends  that,  if  the  taking  was  valid,  the 
plaintiff  cannot  enforce  its  rights  in  this  form  of  action.  One  of 
the  conditions  under  which  this  summary  process  may  be  main- 
tained, as  stated  in  the  R.  L.  c.  181,  §  1,  is  when  "the  lessee  of  land 
or  tenements  or  a  person  holding  under  him  holds  possession  with- 
out right  after  the  determination  of  a  lease  by  its  own  limitation 
or  by  notice  to  quit  or  otherwise."  In  such  a  case  "the  person 
entitled  to  the  land  or  tenements  may  recover  possession  thereof," 
under  this  section.  This  case  comes  exactly  within  the  terms  of 
the  statute.  If  there  is  a  termination  of  the  lease  in  any  way,  the 
lessee  becomes  subject  to  the  process.  A  taking  of  the  property 
in  fee,  under  the  right  of  eminent  domain,  may  well  be  held  to  be 
a  termination  of  the  lease.    Goodyear  Shoe  Machinery  Co.  v.  Boston 
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Terminal  Co.  176  Mass.  115.  But  besides  this,  there  was,  on  the 
part  of  the  lessors  before  this  action  was  brought,  a  formal  termina- 
tion of  the  lease  by  notice,  in  accordance  with  an  express  provision 
for  its  termination  by  the  lessors  at  their  election,  in  case  the  prem- 
ises or  any  part  thereof  shoiild  be  taken  for  a  street  or  other  public 
use.  The  election  of  the  lessors  to  terminate  the  lease,  and  their 
notice  to  the  defendant  accordingly,  brought  his  tenancy  to  an 
end.  Goodyear  Shoe  Machinery  Co.  v.  Boston  Terminal  Co., 
ubi  supra. 

The  plaintiff  is  "the  person  entitled  to  the  land  or  tenements," 
within  the  language  of  the  statute,  and  as  such  "may  recover  pos- 
session thereof."    This  ground  of  defence  is  not  well  taken. 

Judgment  on  the  verdict. 


IV. 

THE  CONTRACT  WITH  THE  WEST  END  STREET  RAIL- 
WAY   COMPANY   FOR  THE  USE  OF  THE  SUBWAY. 


Boston,  Dec.  14,  1896. 

The  following  were  passed  at  a  meeting  of  this  Commission  duly 
called  and  this  day  held : 

"Whereas,  It  seems  expedient  to  make  sundry  amendments  in 
the  contract  with  the  West  End  Street  Railway  Company,  the 
execution  and  delivery  of  which  were  authorized  at  the  meeting 
of  Monday,  December  7: 

"Voted,  That  the  authority  to  deliver  said  contracts  is  hereby 
revoked. 

"Voted,  To  make  a  contract  with  the  West  End  Street  Railway 
Company  relating  to  the  use  of  the  subway  of  the  tenor  and  in 
the  form  following,  and  to  authorize  a  majority  of  the  members 
of  the  Commission  to  execute  such  contract  in  the  manner  therein 
provided  and  to  deliver  the  same." 

A  true  copy. 

Attest:  (Signed)     B.  Leighton  Beal, 

Secretary. 

At  a  meeting  of  the  Directors  of  the  West  End  Street  Railway 
Company  duly  called  and  held  Dec.  14,  1896,  at  which  a  quorum 
was  present,  the  following  vote  was  passed: 

Voted,  That  the  president  is  authorized  to  execute  in  the  name 
and  with  the  corporate  seal  of  the  company  a  contract  for  the  use 
of  the  subway  in  the  form  which  is  now  presented  to  the  meeting 
and  which  is  to  be  spread  upon  the  records,  such  execution  to  be 
subject,  however,  to  the  ratification  of  the  stockholders,  and  when 
ratified  the  president  is  authorized  to  deliver  the  same  as  the  con- 
tract of  the  company. 

A  true  record. 

Attest:  (Signed)     Prentiss    Cummings, 

Clerk. 

At  a  meeting  of  the  stockholders  of  the  West  End  Street  Rail- 
way Company,  duly  called  and  held  this  15th  day  of  December, 
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1896,  at  which  a  quorum  was  present,  the  following  vote  was  duly- 
passed  : 

Voted,  That  the  contract  for  the  use  of  the  subway  submitted 
to  this  meeting  by  the  Board  of  Directors  is  approved,  and  the 
action  of  the  president  in  executing  the  same  in  the  name  and 
with  the  seal  of  the  company  is  ratified  and  confirmed,  and  the 
president  is  authorized  to  deliver  the  same  as  the  contract  of  the 
company. 

A  true  copy  of  the  call  of  said  meeting  is  hereto  annexed. 

A  true  record. 

.A.ttest:  (Signed)     Prentiss    Cummings, 

Clerk. 

WEST    END    STREET    RAILWAY    COMPANY. 

Special  Meeting. 

A  special  meeting  of  the  stockholders  of  the  West  End  Street 
Railway  Company,  will  be  held  at  the  Wesle^^an  Hall,  No.  36 
Bromfield  street,  Boston,  on  Tuesday,  the  fifteenth  day  of  Decem- 
ber, 1896,  at  12  o'clock,  noon,  for  the  following  purposes: 

1.  To  consider  a  contract  to  be  made  by  the  Company  for  the 
use  of  the  Subway  which  will  be  submitted  by  the  Board  of  Direc- 
tors, and  to  determine  whether  the  stockholders  will  ratify  and 
confirm  the  execution  thereof  by  the  president,  and  will  authorize 
its  delivery  as  the  contract  of  the  Company. 

2.  To  transact  such  other  business  as  shall  properly  come  before 
the  meeting. 

The  transfer  books  will  be  closed  from  close  of  business  Satur- 
day, December  12th,  until  opening  of  business,  Thursday,  Dec. 
24th,  1896. 

Prentiss  Cummings, 
Boston,  Dec.  7th,  1896.  Clerk. 

CONTRACT  BETWEEN  THE  CITY  OF  BOSTON  ACTING  BY  THE 
BOSTON  TRANSIT  COMMISSION  AND  THE  WEST  END  STREET 
RAILWAY  COMPANY  FOR   THE   USE   OF   THE   SUBWAY. 


Parties. 


This  contract  made  this  seventh  day  of  December  in 
the  year  one  thousand  eight  hundred  and  ninety-six  by 
and  between  the  City  of  Boston  by  the  Boston  Transit 
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Commission  acting  by  a  majority  of  its  members  thereto 
diily  authorized  under  the  authority  vested  in  it  by  the 
acts  of  the  Commonwealth  of  Massachusetts  Chapter  478 
of  the  year  1893  Chapter  548  of  the  year  1894  Chapter 
440  of  the  year  1895  and  Chapter  492  of  the  year  1896 
and  under  all  other  powers  it  hereto  enabling  party  of 
the  first  part  the  Boston  Transit  Commission  hereinafter 
called  the  Commission  also  acting  by  a  majority  of  its 
members  thereto  duly  authorized  and  joining  in  the  grants 
hereinafter  made  in  its  own  behalf  in  exercise  of  the  powers 
conferred  upon  it  by  the  acts  aforesaid  but  not  binding 
its  members  in  their  personal  capacity  by  any  agreement 
herein  contained  and  the  West  End  Street  Railway  Com- 
pany party  of  the  second  part. 

WITNESSETH  The  party  of  the  first  part  in  considera-  Grant. 
tion  of  the  covenants  and  agreements  of  the  party  of  the 
second  part  herein  contained  hereby  grants  to  the  party 
of  the  second  part  for  the  term  hereinafter  stated  and 
subject  to  the  reservations  restrictions  and  limitations 
hereinafter  set  forth  the  entire  use  and  occupation  of  the 
subway  now  constructed  or  hereafter  to  be  constructed 
by  the  Commission  under  the  authority  of  the  aforesaid 
acts  the  same  to  be  used  however  only  for  locations  of 
the  railway  tracks  of  the  party  of  the  second  part  for  the 
operation  of  its  railway  and  for  the  purposes  hereinafter 
expressly  enumerated  including  in  such  uses  the  right 
to  construct  maintain  renew  and  use  such  tracks  to- 
gether with  switches  cross-overs  connections  wires  appli- 
ances fixtures  electrical  apparatus  and  all  other  machinery 
and  equipment  which  may  be  necessary  or  proper  from 
time  to  time  for  the  convenient  operation  of  the  railway 
of  said  party  of  the  second  part  the  carrying  on  of  its 
lawful  business  in  the  subway  and  the  performance  of 
its  agreements  hereinafter  contained. 

The  word  subway  as  used  above  and  wherever  used  in  Definition  of 
this  instrument  shall  include  all  the  subway  subways 
tunnels  entrances  approaches  connections  sidings  stations 
and  appurtenant  structures  and  fixtures  of  every  kind 
which  the  Commission  has  constructed  or  hereafter  may 
construct  under  the  authority  of  the  aforesaid  acts  and 
wherever  in  this  instrument  a  portion  of  the  subway  is 
referred  to  there  shall  be  meant  a  continuous  and  con- 
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nected  portion  of  the  subway  as  above  defined  unless 
a  different  signification  is  apparent. 

The  subway  is  to  be  constructed  substantially  accord- 
ing to  the  route  and  with  the  stations  indicated  on  the 
plan  hereto  annexed  and  marked  "A"  so  far  as  its  route 
is  exhibited  thereon  and  similar  to  the  portions  already 
completed.  Said  plan  is  entitled  "Boston  Subway — 
Progress  to  Aug.  15,  1896." 
another'^stoet'''  ^^  ^^^  strcct  railway  company  is  now  using  and  is  en- 
raiiway  com-     titled  by  virtuc  of  an  existing  contract  to  use  the  tracks  of 

pany.  ■'  ° 

the  party  of  the  second  part  in  any  portion  of  the  route 
which  is  or  hereafter  may  be  occupied  by  the  subway 
then  the  party  of  the  second  part  may  permit  such  street 
railway  company  to  use  during  the  whole  or  any  part 
of  the  term  of  this  grant  the  tracks  which  may  be  laid 
in  the  corresponding  portion  of  the  subway  upon  such 
terms  as  may  be  agreed  upon  between  the  party  of  the 
second  part  "and  such  other  street  railway  company. 

If  any  corporation  having  the  right  to  carry  passengers 
in  the  city  of  Boston  shall  by  authority  of  law  succeed 
by  purchase  lease  or  otherwise  to  all  the  property  rights 
and  franchises  of  said  West  End  Street  Railway  Com- 
pany the  said  railway  company  may  assign  to  such  suc- 
ceeding corporation  all  the  rights  privileges  and  powers 
granted  and  conveyed  by  this  contract  provided  however 
and  on  condition  that  said  succeeding  corporation  shall 
assume  all  the  duties  obligations  and  undertakings  herein 
imposed  upon  said  West  End  Street  Railway  Company. 
Beginning  and       fjie  usc  of  the  subway  shall  begin  so  soon  as  a  reason- 

lengtn  of  term.  _  _  . 

able  time  after  its  completion  has  been  allowed  the  party 
of  the  second  part  for  the  equipment  thereof. 

The  Commission  shall  determine  when  the  use  shall 
begin  and  shall  notify  the  party  of  the  second  part  of  its 
decision  and  if  in  the  judgment  of  the  Commission  any 
portion  of  the  subway  can  be  advantageously  used  before 
the  completion  of  the  whole  then  the  use  of  such  portion 
shall  begin  when  in  the  opinion  of  the  Commission  a 
reasonable  time  after  the  completion  of  such  portion  has 
been  allowed  to  the  party  of  the  second  part  for  the  equip- 
ment thereof  and  after  notice  to  that  effect  has  been  given 
to  the  party  of  the  second  part. 

The  rights  herein  granted  to  the  party  of  the  second 
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part  shall  continue  for  the  term  of  twenty  (20)  years 
from  the  time  when  the  right  to  use  the  subway  or  any 
portion  thereof  first  accrues. 

As  compensation  for  the  use  of  all  the  above  premises  Compensation. 
and  property  the  party  of  the  second  part  agrees  to  pay 
in  each  year  to  the  city  of  Boston  a  sum  equal  to  four 
and  seven-eighths  (41)  per  centum  of  seven  million  dollars 
or  four  and  seven-eighths  (41)  per  centum  of  the  net  cost 
of  the  subway  if  such  net  cost  be  less  than  seven  million 
dollars  said  net  cost  to  be  computed  in  the  manner  below 
provided.  Said  compensation  is  to  begin  to  accrue  from 
the  time  when  the  use  of  the  said  premises  and  property 
begins  under  the  foregoing  provisions  of  this  instrument 
and  in  case  the  right  to  use  any  portion  of  the  said  prem- 
ises and  property  shall  begin  before  the  right  to  use  the 
whole  then  compensation  shall  be  paid  for  the  use  of  such 
portion  and  shall  begin  to  accrue  with  its  use  and  shall 
be  at  the  above  named  percentage  of  the  net  cost  of  such 
portion  to  be  computed  as  below  set  forth. 

And  the  party  of  the  second  part  agrees  also  to  pay 
in  each  year  after  it  shall  have  acquired  the  use  of  all 
portions  of  the  subway  such  additional  compensation  if 
any  as  may  be  determined  by  a  computation  of  the  num- 
ber of  passages  made  by  cars  in  and  through  the  sub- 
way as  hereinafter  provided  that  is  to  say  in  case  the 
amount  computed  as  below  provided  upon  the  basis  of  the 
number  of  such  passages  exceeds  the  amount  determined 
by  a  percentage  of  the  net  cost  of  construction  then  the 
party  of  the  second  part  agrees  after  so  acquiring  the  use 
also  to  pay  as  compensation  the  amount  of  such  excess. 
It  is  therefore  agreed  that  the  compensation  for  any  quar- 
ter of  a  year  after  the  party  of  the  second  part  shall  have 
acquired  the  use  of  all  portions  of  the  subway  shall  not 
be  less  than  a  sum  computed  by  charging  a  toll  of  five  (5) 
cents  for  each  passage  made  through  the  subway  by  a  car 
not  exceeding  twenty-five  (25)  feet  in  body  length  and  at 
a  proportionately  greater  rate  for  each  car  of  greater 
length  it  being  understood  that  any  car  which  enters  or 
passes  through  the  subway  or  a  portion  thereof  in  one 
direction  and  then  reverses  its  direction  within  the  sub- 
way and  makes  a  return  trip  shall  be  considered  as  making 
two  passages  but  otherwise  the  passing  through  the  sub- 
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way  shall  be  considered  as  a  single  passage  only  and  it 
being  also  understood  that  no  opening  is  to  be  made  under 
the  authority  of  existing  statutes  by  which  cars  shall 
enter  the  subway  from  Washington  street  or  Devonshire 
street.  Cars  used  only  for  the  conveyance  of  the  United 
States  mails  or  for  construction  or  repairs  or  as  motor 
cars  only  and  carrying  only  persons  necessary  for  such 
purposes  shall  not  be  included  in  computing  the  passages 
for  which  a  toll  is  to  be  charged.  The  party  of  the  second 
part  shall  keep  a  record  of  the  passages  of  cars  for  which 
payment  may  be  charged  as  above  provided  and  shall 
report  the  same  quarterly  when  making  payment  for  the 
use  of  the  subway. 

In  determining  the  net  cost  of  the  premises  and  prop- 
erty or  of  any  portion  thereof  there  shall  be  included  all 
lawful  expenditures  of  every  kind  incurred  by  the  Com- 
mission on  account  of  the  acquisition  and  construction 
thereof  or  of  the  portion  to  be  used  as  the  case  may  be 
including  the  sums  paid  by  the  Commission  to  any  per- 
sons by  way  of  damages  for  property  taken  or  injured 
or  for  personal  injuries  suffered  the  incidental  expenses 
of  the  Commission  incurred  under  the  authority  of  said 
acts  the  sums  paid  to  the  Commission  for  salaries  of  its 
members  and  also  such  interest  at  the  rate  of  four  (4) 
per  centum  per  annum  as  shall  have  accrued  up  to  the 
time  when  the  use  by  the  party  of  the  second  part  is  to 
begin  on  any  debt  incurred  by  the  city  of  Boston  at  the 
request  or  in  behalf  of  the  Commission  in  acquiring  or 
constructing  the  said  premises  or  property  as  aforesaid 
or  the  portion  thereof  in  question  as  the  case  may  be. 

From  the  gross  cost  so  ascertained  there  shall  be  de- 
ducted any  money  which  the  Commission  may  then  have 
received  from  the  sales  or  other  disposition  of  any  prop- 
erty or  rights  which  may  have  been  included  in  estimat- 
ing the  gross  cost  and  there  shall  be  also  deducted  at  a 
fair  valuation  to  be  then  made  by  the  Commission  any 
property  or  rights  so  included  which  though  not  actually 
sold  or  otherwise  disposed  of  will  not  be  needed  in  the 
judgment  of  the  Commission  for  the  purposes  for  which 
the  premises  and  property  are  to  be  used  by  the  part}^ 
of  the  second  part  and  when  said  property  and  rights 
have  been  actually  sold  or  otherwise  finally  disposed  of 
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an  adjustment  of  the  cost  of  the  subway  and  its  addi- 
tions shall  be  made  upon  the  basis  of  the  actual  proceeds 
received  from  such  final  disposition  for  the  purpose  of 
determining  the  amount  on  which  a  percentage  is  to  be 
subsequently  paid  as  compensation.  The  right  is  hereby 
reserved  to  the  Commission  and  after  the  expiration  of 
the  Commission  to  the  city  of  Boston  to  dispose  of  any 
property  or  rights  so  valued  as  aforesaid  but  neither  this 
reservation  nor  the  right  of  deduction  above  provided 
shall  apply  to  any  property  or  rights  within  the  subway. 

At  any  time  when  the  use  of  the  whole  or  any  portion 
of  the  premises  and  property  is  to  begin  or  as  near  thereto 
as  is  practicable  the  Commission  shall  make  out  and  sub- 
mit to  the  party  of  the  second  part  a  statement  of  the  net 
cost  computed  as  above  showing  with  reasonable  detail 
what  is  included  therein. 

If  at  any  time  during  the  continuance  of  the  term  of 
this  grant  the  party  of  the  second  part  shall  be  deprived 
in  whole  or  in  part  of  the  use  of  the  premises  and  prop- 
erty by  any  cause  growing  out  of  the  act  of  God  public 
enemies  mobs  riots  the  falling  or  settling  of  buildings 
bursting  of  pipes  outside  the  subway  explosions  of  gas 
or  works  or  excavations  carried  on  or  permitted  by  said 
city  or  other  public  authority  or  the  filling  or  caving  in 
or  other  physical  obstruction  of  the  subway  or  any  part 
thereof  not  due  to  the  negligence  of  the  party  of  the  second 
part  or  by  the  location  maintenance  or  use  of  the  wires 
or  other  apparatus  which  the  city  is  hereinafter  authorized 
to  maintain  in  the  subway  then  the  amount  above  fixed 
as  compensation  or  a  just  and  reasonable  part  thereof 
shall  be  suspended  or  abated  during  such  deprivation. 

The  compensation  for  the  use  of  the  subway  or  any 
portion  thereof  shall  be  paid  to  the  city  of  Boston  in 
quarterly  payments  on  the  last  day  of  December  March 
June  and  September  in  each  year  and  at  the  rate  afore- 
said for  any  uncompleted  quarter  of  a  year. 

■  Said  party  of  the  second  part  shall  suitably  lay  and  subwa^.^"^*  ° 
maintain  in  first-class  condition  railway  tracks  in  proper 
places  in  the  subway  together  with  the  appointments  and 
apparatus  necessary  for  the  safe  and  convenient  opera- 
tion of  the  same  and  shall  provide  and  maintain  all  wires 
electrical   or  other  apparatus  or  equipment  necessary   or 
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convenient  for  the  furnishing  of  power  and  Hght  therein 
and  shall  further  provide  requisite  pumps  fans  and  ven- 
tilating apparatus  and  in  general  shall  completely  equip 
and  furnish  the  subway  with  all  machinery  piping  ap- 
paratus and  furniture  proper  and  adapted  thereto  and 
necessary  for  the  convenient  maintenance  and  operation 
of  a  railway  therein  and  for  the  safety  and  accommodation 
of  the  passengers  upon  said  railway. 

All  tracks  wires  appliances  fixtures  machinery  equip- 
ment furniture  and  apparatus  provided  by  said  party  of 
the  second  part  shall  be  and  remain  the  property  of  said 
party  of  the  second  part  so  long  as  it  continues  to  occupy 
and  use  the  subway  under  the  provisions  of  this  contract 
and  upon  the  termination  of  such  use  and  occupation  the 
party  of  the  first  part  hereby  agrees  to  take  and  pay  for 
all  such  property  at  its  then  fair  value  to  be  determined 
by  the  Board  of  Railroad  Commissioners  and  the  party  of 
the  second  part  hereby  agrees  to  deliver  to  the  party  of 
the  first  part  all  such  property  at  the  said  valuation. 

uTt^'^^'^^  The  power  to  be  used  in  the  operation  of  the  railway 

in  the  subway  and  of  the  apparatus  placed  therein  shall 
be  either  electricity  compressed  air  or  some  agent  the 
use  of  which  will  not  be  accompanied  by  smoke  steam 
or  any  noxious  products  which  might  impair  the  purity 
of  the  atmosphere  within  the  subway  and  the  use  and 
manner  of  use  of  any  motive  power  shall  be  subject  to 
the  approval  of  the  Commission  the  use  of  electricity 
however  as  a  motive  power  in  the  subway  being  hereby 
approved. 

Neither  steam  nor  animals  shall  be  used  within  the 
subway  as  a  motive  power  except  temporarily  in  cases 
of  emergency. 

Said  party  of  the  second  part  shall  suitably  and  ade- 
quately and  to  the  satisfaction  of  the  Commission  light 
the  subway  and  the  cars  running  therein  by  electricity  or 
may  from  time  to  time  in  whole  or  in  part  use  such  other 
illuminating  agents  as  may  be  approved  by  the  Commis- 
sion but  no  illuminating  gas  of  any  description  shall  be 
used  therein  nor  any  illuminating  agent  which  is  explo- 
sive. 

Repairs.  Said  party  of  the  second  part  shall  maintain  the  subway 

except  as  to  repairs  below  excepted  in  good  order  and 
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condition  as  a  complete  structure  adapted  to  the  main- 
tenance and  use  of  lines  of  railway  and  shall  at  all  reason- 
able times  be  entitled  to  a  permit  to  open  the  streets  and 
other  public  grounds  of  said  city  for  the  purpose  of  mak- 
ing requisite  repairs  to  the  subway  and  when  the  right 
to  use  the  subway  shall  terminate  shall  restore  it  to  the 
city  in  good  condition  except  as  to  repairs  not  obligatory 
upon  said  party  of  the  second  part. 

All  repairs  to  the  subway  shall  be  at  the  sole  cost  and 
expense  of  the  party  of  the  second  part  except  such  re- 
pairs as  are  made  necessary  by  the  act  of  God  public 
enemies  mobs  riots  the  falling  or  settling  of  buildings 
bursting  of  pipes  outside  the  subway  explosions  of  gas  or 
works  or  excavations  carried  on  or  permitted  by  said 
city  or  other  public  authority  or  by  the  location  main- 
tenance or  use  of  the  wires  or  other  apparatus  which  the 
city  is  hereinafter  authorized  to  maintain  in  the  subway 
and  if  repairs  should  be  made  necessary  by  any  of  said 
excepted  causes  then  such  repairs  may  be  made  by  the 
party  of  the  second  part  and  the  reasonable  cost  and 
expense  thereof  deducted  from  the  compensation  sub- 
sequently due  and  payable  hereunder. 

The  party  of  the  first  part  shall  not  be  responsible  to  damages.  ^""^ 
the  party  of  the  second  part  for  damages  of  any  descrip- 
tion resulting  from  any  defects  in  the  subway  whether 
structural  or  arising  out  of  want  of  repair  or  from  any 
cause  after  the  use  of  the  same  by  the  party  of  the  sec- 
ond part  has  begun  as  hereinbefore  provided  unless  such 
damage  result  from  the  location  maintenance  or  use  of 
the  wires  or  other  apparatus  which  the  city  is  hereinafter 
authorized  to  maintain  in  the  subway  nor  shall  it  be  re- 
sponsible for  any  damages  resulting  to  persons  or  prop- 
erty in  the  operation  and  use  of  the  subway  including 
all  parts  thereof  whether  on  property  belonging  to  the 
party  of  the  first  part  or  upon  property  the  fee  of  which 
belongs  to  other  parties  and  the  party  of  the  second  part 
shall  hold  the  party  of  the  first  part  harmless  and  in- 
demnified therefrom  and  shall  at  its  own  expense  upon 
due  notice  from  said  party  of  the  first  part  defend  all 
suits  and  other  proceedings  of  every  description  whether 
at  law  or  in  equity  which  may  be  brought  against  said 
party  of  the  first  part  its  officers  servants  or  agents  by 
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-reason^  of  any  liability  arising  out  of  the  maintenance 
operation  and  use  of  any  portion  of  the  subway  or  of  the 
railwa^^s  machinery  and  apparatus  therein  and  accruing 
after  the  right  to  use  such  portion  has  begun  as  herein- 
before provided  and  shall  satisfy  all  final  judgments  of 
legal  tribunals  rendered  in  such  suits  and  proceedings 
but  the  foregoing  provisions  shall  not  apply  to  legal  pro- 
ceedings to  recover  for  loss  or  injuries  growing  out  of  the 
act  of  God  public  enemies  mobs  riots  the  falling  or  set- 
tling of  buildings  bursting  of  pipes  outside  the  subway  ex- 
plosions of  gas  or  works  or  excavations  carried  on  or  per- 
mitted by  said  city  or  other  public  authority  or  the  loca- 
tion maintenance  or  use  of  the  wires  or  other  apparatus 
which  the  city  is  hereinafter  authorized  to  maintain  in 
the  subway. 

suXce^tracks.  The  party  of  the  second  part  agrees  that  it  will  make 
no  claim  against  the  party  of  the  first  part  for  any  damage 
for  removing  upon  the  order  of  the  Commission  its  sur- 
face tracks  from  Tremont  street  between  Boylston  street 
and  Scollay  square  and  from  Boylston  street  between 
Park  square  and  Tremont  street  and  such  other  tracks  as 
the  Commission  may  order  to  be  removed  under  the  au- 
thority of  the  aforesaid  acts  provided  that  during  the 
term  of  this  contract  the  right  to  lay  maintain  and  use 
tracks  on  the  locations  from  which  the  tracks  are  so  re- 
moved be  not  granted  nor  permitted  to  any  other  person 
or  corporation  for  street  railway  purposes  and  the  party 
of  the  second  part  agrees  at  its  own  expense  to  restore 
and  leave  in  good  condition  the  pavement  of  that  portion 
of  the  streets  occupied  by  the  tracks  so  removed. 

pubifc^officiars.  The  members  of  the  Commission  the  Governor  of  the 
Commonwealth  the  Board  of  Railroad  Commissioners  and 
their  respective  engineers  and  the  Mayor  and  the  City 
Engineer  of  Boston  shall  at  all  times  have  free  entry  to  the 
subway  for  the  purpose  of  inspecting  the  same. 

keprdea^n.^^  The  party  of  the  second  part  shall  keep  the  subway 
thoroughly  clean  and  in  good  order  and  condition  at  all 
times  except  as  herein  excepted  shall  by  use  of  pumps 
keep  the  same  free  from  unnecessary  dampness  and  shall 
by  artificial  ventilation  when  needed  keep  the  air  therein 
pure  and  shall  keep  the  stations  and  their  approaches  free 
from  ice  and  snow  all  which  service  shall  be  performed 
to  the  satisfaction  of  the  Commission. 
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Said  party  of  the  second  part  shall  have  no  right  to  Changes  in  sub- 

'■  -  ^  °  way  not  to  be 

make  substantial  alterations  or  additions  in  the  subway  '"^'^*=  ^^  *■*''' 

■'  way  company. 

unless  with  the  approval  of  the  Commission  and  after  the 
termination  of  the  existence  of  the  Commission  with  the 
approval  of  the  Mayor  for  the  time  being  of  the  city  of  Unnecessary 
Boston  and  the  Board  of  Railroad  Commissioners  nor 
shall  it  have  the  right  to  place  therein  or  attach  thereto 
except  as  hereinafter  provided  any  structures  machinery 
merchandise  apparatus  advertisements  or  property  of  any 
sort  which  are  not  necessary  or  proper  for  the  operation 
of  its  railway  therein  and  the  performance  of  its  agree- 
ments herein  contained  but  the  said  party  of  the  second 
part  may  place  and  maintain  booths  of  suitable  size  and 
character  upon  each  platform  for  the  sale  of  newspapers  Newspaper 
magazines  periodicals  and  books  so  far  as  the  party  of 
the  first  part  has  the  power  to  grant  the  right  to  place 
and  maintain  said  booths  and  in  the  event  that  it  shall  be 
determined  by  any  court  of  competent  jurisdiction  that 
said  party  of  the  first  part  has  not  such  power  then  no 
abatement  of  the  compensation  which  the  party  of  the 
second  part  herein  agrees  to  pay  for  the  use  of  the  sub- 
way shall  be  allowed  in  consequence. 

The   Commission  if  it   deems   that   public   convenience  Changes  in  sub- 

-,  .  .  1  ,  ^  -, .    .  way  by 

and  necessity  so  require  may  make  such  additions  to  or  Commission, 
improvements  or  changes  in  the  subway  within  the  limits 
defined  by  existing  acts  as  it  sees  fit  and  said  party  of 
the  second  part  may  and  shall  in  like  manner  as  herein- 
before provided  equip  and  use  the  subway  after  such  ad- 
ditions improvements  and  changes  therein  shall  have  been 
made  and  shall  be  under  all  the  obligations  and  have  all 
the  privileges  respecting  the  same  which  are  above  pro- 
vided with  respect  to  the  subway  and  shall  pay  for  such 
use  four  and  seven-eighths  (4|)  per  centum  annually  upon 
the  net  cost  of  such  additions  improvements  or  changes 
determined  as  hereinbefore  provided  provided  however 
that  the  total  annual  compensation  to  be  paid  by  said 
party  of  the  second  part  in  any  way  under  this  instrument 
shall  not  exceed  the  amount  above  specified  namely  four 
and  seven-eighths  (4|)  per  centuin  of  seven  million 
(7,000,000)  dollars  unless  such  compensation  shall  exceed 
that  amount  when  determined  by  a  computation  of  the 
number  of  cars  using  the  subway  in  the  manner  above 
provided. 
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Obligations  of        Xhe  obligations  and  liability  of  the  party  of  the  second 

railway  com-  °  -^      _  -^  -^    _        _ 

pany  confined  part   Under   the   foregoing   provisions   of   this   instrument 

to  portions  m      -^  _  o         o     j. 

'ise.  shall  not  in  any  event  apply  to  any  portion  of  the  prem- 

ises or  property  covered  hereby  or  to  any  additions  im- 
provements changes  or  alterations  thereof  except  in  so 
far  as  the  party  of  the  second  part  may  have  the  right  to 
the  use  and  enjoyment  thereof  under  the  provisions  here- 
of at  the  time  as  to  which  it  may  be  sought  to  impose  such 
obligation  or  liability. 

Wires,  conduits,  The  party  of  the  second  part  may  grant  upon  such 
terms  as  it  may  deem  expedient  to  any  person  or  corpora- 
tion not  authorized  to  carry  on  a  railway  business  but  au- 
thorized by  law  to  use  and  maintain  for  other  purposes 
wires  conduits  for  wires  or  pneumatic  tubes  along  any 
portion  of  the  route  of  the  subway  the  privilege  of  placing 
such  wires  conduits  or  tubes  within  a  corresponding  por- 
tion of  the  subway  used  by  the  party  of  the  second  part 
but  only  to  such  extent  and  for  such  time  as  may  be  practi- 
cable without  interfering  with  the  convenient  operation 
of  the  railway  and  other  apparatus  which  the  party  of 
the  second  part  is  hereby  authorized  to  put  therein.  If 
the  party  desiring  such  privilege  cannot  agree  with  the 
party  of  the  second  part  upon  the  terms  of  such  grant 
the  privilege  to  the  extent  and  for  the  time  above  stated 
shall  be  so  granted  upon  terms  to  be  settled  by  the  Com- 
mission but  in  any  event  the  compensation  for  such  privi- 
lege shall  be  paid  to  the  party  of  the  second  part. 

The  city  of  Boston  may  without  charge  place  in  the 
subway  such  wires  and  apparatus  as  may  be  necessary  for 
its  police  and  fire-alarm  service  to  be  used  however  ex- 
clusively for  such  service  and  to  be  so  located  as  not  to 
interfere  with  the  use  of  the  subway  which  the  party 
of  the  second  part  is  hereby  authorized  to  make.  The 
location  construction  maintenance  and  repair  of  such 
wires  and  apparatus  shall  be  subject  to  such  reasonable 
directions  and  regulations  as  the  party  of  the  second  part 
may  impose  or  in  case  of  any  disagreement  as  the  Com- 
mission may  determine. 

Default  and  j^  the  cvcnt  of  the  failure  of  the  party  of  the  second 

penalty.  -"^         -' 

part  or  its  successor  to  pay  the  compensation  herein  fixed 
for  the  use  of  the  subway  for  three  months  after  such 
compensation  shall  have  become  due  or  in  the  event  of  a 
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failure  to  maintain  and  operate  a  railway  within  the  sub- 
way and  if  such  failure  shall  have  continued  for  three 
months  then  in  either  of  said  events  the  city  of  Boston 
shall  have  the  right  to  terminate  this  contract  and  to  re- 
enter upon  and  repossess  itself  of  the  above-described 
premises  and  property  unless  such  failure  to  maintain 
and  operate  grow  out  of  the  act  of  God  public  enemies 
mobs  riots  the  falling  or  settling  of  buildings  bursting  of 
pipes  outside  the  subway  explosions  of  gas  or  works  or 
excavations  carried  on  or  permitted  by  said  city  or  other 
public  authority  or  the  filling  or  caving  in  or  other  physi- 
cal obstruction  of  the  subway  not  due  to  the  negligence 
of  the  party  of  the  second  part  or  out  of  the  location 
maintenance  or  use  of  the  wires  or  other  apparatus  which 
the  city  is  hereinbefore  authorized  to  maintain  in  the  sub- 
way. In  case  the  right  of  reentry  and  repossession  above 
given  shall  be  exercised  all  the  tracks  wires  apparatus 
equipment  and  other  property  in  the  nature  of  fixtures 
of  the  party  of  the  second  part  within  the  subway  shall 
become  the  property  of  the  city  of  Boston  and  be  paid  for 
by  it  at  a  valuation  to  be  determined  as  hereinbefore  pro- 
vided for  the  occasion  when  the  same  are  to  be  surren- 
dered by  the  party  of  the  second  part  at  the  expiration  of 
said  term  of  twenty  years. 

Said  party  of  the  second  part  shall  have  no  right  atRe™o"^aio^ 

ir         ■>  J^  o       ^  property  by 

any  time  to  remove  from  the  subway  any  tracks  wires  ^^ii^^y  '^o'^- 

-'  -^  •"  pany. 

apparatus  equipment  or  other  property  necessary  to  the 
use  and  maintenance  of  the  subway  and  the  operation  of 
a  railway  therein  except  for  the  purpose  of  repairs  or  re- 
newal or  for  the  substitution  of  equivalent  structures  prop- 
erty apparatus  or  equipment  nor  shall  it  have  the  right 
to  sell  or  mortgage  such  property  unless  removed  under 
foregoing  provisions. 

In  case  of  the  termination  of  this  contract  prior  to  the  indemnity. 
expiration  of  the  term  of  twenty  (20)  years  under  the 
foregoing  provisions  hereof  and  a  reentry  upon  the  prem- 
ises and  property  aforesaid  and  a  repossession  of  the  same 
by  the  city  of  Boston  the  party  of  the  second  part  agrees 
to  indemnify  the  said  city  for  all  loss  and  damages  which 
it  may  in  any  manner  sustain  by  reason  of  such  termina- 
tion during  the  residue  of  said  term  of  twenty  (20)  years. 

In  case  there  shall  be  any   disagreement   between  the 
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Kccess^J  °^  -  p3-^ties    hereto    respecting    the    amount    of    compensation 
ment.  ^^q  hereunder  and  the  party  of  the  second  part  shall  pay 

more  than  it  maintains  to  be  justly  due  it  may  make 
siich  payment  under  protest  and  may  thereafter  bring 
proceedings  in  any  court  of  competent  jurisdiction  to  re- 
cover the  excess  and  any  amount  which  the  Court  may 
adjudge  to  have  been  paid  in  excess  shall  be  repaid  by 
the  party  of  the  first  part  with  interest  at  the  rate  of  four 
and  seven-eighths  (4|)  per  centum  per  annum. 
Sfe'^lfstlnS;  Cf  ^^  rcspcct  to  all  mattcrs  arising  under  this  contract 
sion^°"^™^^*  where  provision  is  made  for  action  by  the  Commission 
or  its  approval  of  acts  to  be  done  by  the  party  of  the  second 
part  is  required  it  is  hereby  provided  and  agreed  that 
upon  the  termination  of  the  existence  of  the  Commission 
the  authority  to  take  such  action  shall  vest  in  and  the 
necessity  of  approval  shall  apply  to  the  Board  of  Railroad 
Commissioners  unless  otherwise  herein  provided  until 
some  other  tribunal  shall  be  designated  by  law  for  such 
purpose  but  the  provisions  of  this  paragraph  shall  not 
apply  to  the  powers  hereinbefore  reserved  to  the  Transit 
Commission  to  make  additions  to  improvements  changes 
or  alterations  in  the  subway  or  to  dispose  in  a  certain  event 
of  certain  property  and  rights  acquired  by  the  Transit 
Commission. 
to^be^subjMt'to  ^^  is  understood  and  agreed  that  the  party  of  the  second 
^*^'  part  and  any  other  company  running  cars  within  the  sub- 

way as  aforesaid  shall  with  respect  to  the  railway  and 
tracks  located  in  the  subway  and  the  equipment  use  and 
operation  thereof  and  transportation  thereon  have  all  the 
powers  and  privileges  and  be  subject  to  all  the  duties 
liabilities  restrictions  and  provisions  set  forth  in  the  gen- 
eral laws  which  now  are  or  hereafter  may  be  in  force  re- 
lating to  street  railways  and  street  railway  companies 
and  in  any  other  laws  or  acts  which  are  or  may  be  appli- 
cable to  the  party  of  the  second  part  or  such  other  com- 
pany so  far  as  the  same  are  not  or  may  not  be  inconsistent 
with  the  grants  herein  specifically  made, 
testimonium.  ^^  witucss  whcrcof  the  Said  parties  hereto  set  their 
hands  and  seals  the  day  and  year  first  above  mentioned 
the  city  of  Boston  executing  this  instrument  by  the  Bos- 
ton Transit  Commission  acting  by  a  majority  of  its  mem- 
bers thereto  duly  authorized  and  adopting  a  common  seal 


163 


the  West  End  Street  Railway  Company  causing  its  name 
and  corporate  seal  to  be  affixed  to  these  presents  by  its 
president  thereto  duly  authorized  and  the  Boston  Transit 
Commission  also  signing  in  the  capacity  above  stated  in 
the  first  paragraph  of  this  instrument  by  a  majority  of  its 
members  thereto  duly  authorized  each  member  adopting 
the  same  common  seal. 


The    City     of    Boston 
acting  by  the  Boston  • 
Transit  Commission 


Boston    Transit 
Commission. 


GEORGE  G.  CROCKER, 
CHARLES  H.  DALTON, 
THOMAS  J.  GARGAN, 
GEORGE  F.  SWAIN. 

GEORGE  G.  CROCKER, 
CHARLES  H.  DALTON, 
THOMAS  J.  GARGAN, 
GEORGE  F.  SWAIN. 


[seal] 


[seal] 


The    West    End    Street    Railway    Company, 
By  Samuel  Little, 

President,     [seal] 


The  foregoing  contract  is  the  contract  referred  to  in  the  vote  of 
the  Boston  Transit  Commission  passed  Dec.  14th,  1896,  a  certi- 
fied copy  of  which  vote  is  hereto  attached. 

(Signed)       B.  Leighton  Beat, 

Secretary. 

The  foregoing  contract  is  the  contract  referred  to  in  the  vote  of 
the  Directors  of  the  West  End  St.  Railway  Co.  passed  Dec.  14th, 
1896,  a  certified  copy  of  which  vote  is  hereto  attached,  and  is  also 
the  contract  referred  to  in  the  vote  of  the  stockholders  of  the  West 
End  St.  Railway  Co.  passed  Dec.  15th,  1896,  a  certified  copy  of 
which  vote  is  hereto  attached. 

(Signed)     Prentiss  Cummings, 

Clerk. 


164 

COMMONWEALTH  OF  MASSACHUSETTS. 

In  Board  oe  Railroad  Commissioners,  Dec.  30,  1896. 

In  the  matter  of  the  joint  petition  of  the  Boston  Transit  Com- 
mission and  the  West  End  Street  Railway  Company  for  the  ap- 
proval by  the  Board  under  the  provisions  of  Chapter  478  of  the 
Acts  of  1893;  Chapter  548  of  the  Acts  of  1894;  Chapter  440  of 
the  Acts  of  1895;  and  Chapter  492  of  the  Acts  of  1896,  of  a  con- 
tract made  on  the  seventh  day  of  December,  1896,  by  and  be- 
tween the  City  of  Boston,  acting  by  the  said  Boston  Transit  Com- 
mission, and  the  West  End  Street  Railway  Company,  in  relation 
to  the  subway  in  said  city  of  Boston  for  the  construction  of  which 
provision  is  made  in  the  aforesaid  Acts,  an  executed  copy  of  which 
contract  has  been  filed  with  said  petition  in  the  office  of  the  Board, — ■ 
now 

After  public  notice,  and  after  hearing  all  parties  and  persons 
desiring  to  be  heard,  and  upon  consideration  of  the  subject-matter 
of  said  petition  and  contract,  it  is 

Ordered,  That  the  said  contract,  a  copy  of  which  is  hereto  an- 
nexed, be  and  the  same  is  hereby  approved. 

By  order  of  the  Board, 
(Signed)     William  J.  McCullough, 

Assistant  Clerk. 

A  true  copy. 

Attest : 

(Signed)     William  J.  McCullough, 

Assistant  Clerk. 


V. 

THE  CONTRACT  WITH  THE  BOSTON  ELEVATED  RAIL- 
WAY COMPANY  FOR  THE  USE  OF  THE  NEW  TUN- 
NEL AND  SUBWAY. 


Boston,  September  25,   1902. 

To  the  Boston  Transit  Commission, 
Boston,  Massachusetts: 

Gentlemen:  The  accompanying  document,  as  identified  by 
the  signature  of  the  Chairman  of  this  Board,  is  in  the  form  as 
determined  by  the  Board  under  the  provisions  of  Chapter  534, 
Acts  of  1902. 

Yours  truly, 
(Signed)         Wm.  A.  Crafts, 

Clerk. 


Boston,  September  25,   1902. 

The  following  was  passed  at  a  meeting  of  the  Boston  Transit 
Commission  held  September  25,  1902: 

''Voted,  That  the  contract  in  the  form  as  determined  by  the 
Board  of  Railroad  Commissioners,  being  Document  No.  3905,  be 
executed  by  the  City  of  Boston  acting  by  the  Boston  Transit  Com- 
mission." 
A  true  copy. 
Attest : 

(Signed)         B.   Leighton  Beal, 

Secretary. 


Sept.  25,  1902.  - 
This  copy  contains  accurate  wording  of  paragraphs  submitted' 
for  determination  of  this  Board. 

(Signed)         J.  F.  Jackson, 

Chairman. 

(165) 
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This  contract  made  this  twenty-fifth  day  of  September 
in  the  year  one  thousand  nine  hundred  and  two  by  and 
between  the  city  of  Boston,  hereinafter  called  the  city, 
acting  by  the  Boston  Transit  Commission,  hereinafter 
called  the  commission,  under  and  by  virtue  of  an  act  of 
the  Commonwealth  of  Massachusetts  entitled  "An  Act 
to  Provide  for  the  Construction  of  Additional  Tunnels 
and  Subways  in  the  City  of  Boston,"  being  chapter  534 
of  the  acts  of  the  year  one  thousand  nine  hundred  and 
two,  hereinafter  called  the  act,  and  the  Boston  Elevated 
Railway  Company,  hereinafter  called  the  company,  wit- 
nesseth  as  follows : 

The  city,  pursuant  to  the  act  and  in  consideration  of 
the  rental  therein  provided  for,  hereby  contracts  with  the 
company  for  the  sole  and  exclusive  use  of  the  system  of 
tunnels,  subways  and  appurtenances  which  may  be  con- 
structed under  the  authority  of  the  act,  which  system  and 
appurtenances  are  hereinafter  called  the  premises. 

Term.  The  term  is  for  the  period  of  twenty-five  years  from 

the  beginning  of  the  use  of  the  tunnel,  as  said  use  and 
tunnel  are  in  the  act  defined. 

Rental.  Thc  rental  is  an  annual  rental  equal  to  four  and  one- 

half  per  cent,  of  the  net  cost  of  the  tunnel  and  subway 
respectively.  The  net  cost  of  the  tunnel  and  subway 
respectively  shall  be  deemed  to  include  all  expenditures 
incurred  in  acquisition  and  construction,  including  dam- 
ages, expenses  and  salaries  of  the  commission  and  interest 
at  three  and  one-fourth  per  cent,  per  annum  on  the  debt 
incurred  in  construction  prior  to  the  beginning  of  the  use 
of  such  tunnel  or  subway  respectively.  Such  net  cost 
shall  also  include  the  amount  expended  for  preliminary 
investigations  and  otherwise  under  the  provisions  of  sec- 
tion two  of  the  act,  and  the  amount  expended  for  altera- 
tions in  the  existing  subway  and  in  the  approaches  thereto 
under  the  provisions  of  section  twelve,  and  shall  be  re- 
duced by  the  deductions  provided  for  in  section  seven, 
and  if  affected  by  any  other  provisions  of  the  act  shall  be 
computed  in  accordance  therewith.  The  rental  shall  be 
paid  to  the  city  in  quarterly  payments  on  the  last  day  of 
December,  March,  June  and  September  in  each  year  and 
at  the  rate  aforesaid  for  any  uncompleted  quarter  of  a 
year.     The  rental  of  the  tunnel  and  subway  respectively 
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is  to  begin  when  the  use  of  each   begins   as   hereinafter 
defined. 

If  at  any  time  during  the  continuance  of  the  term  of 
this  contract  the  company  shall  be  deprived  in  whole  or 
in  part  of  the  use  of  the  premises  by  any  cause  growing 
out  of  the  act  of  God,  of  public  enemies,  of  mobs  or  of 
riots;  or  growing  out  of  works  or  excavations  carried  on 
or  permitted  by  the  city  or  other  public  authority;  or 
growing  out  of  explosions  or  the  bursting  of  pipes  out- 
side the  premises,  the  falling  or  settling  of  buildings,  the 
filling  or  caving  in  or  other  physical  obstruction  of  the 
premises  or  any  part  thereof  not  due  to  any  act  of  the  com- 
pany, or  its  agents,  servants  or  licensees,  in  the  use  of  the 
premises,  or  to  any  negligence  on  its  or  their  part,  or  to 
any  failure  of  the  company  to  maintain  the  premises  in 
good  order  and  condition  as  herein  provided;  or  growing 
out  of  the  location,  maintenance  or  use  of  the  wires  or 
other  apparatus  which  the  city  is  hereinafter  authorized 
to  maintain  in  the  premises;  then  the  rental  or  a  just  and 
reasonable  part  thereof,  as  agreed  upon  by  the  mayor  of 
the  city  and  the  company  or  in  case  of  difference  as  de- 
termined by  arbitration  as  hereinafter  provided,  shall 
be  suspended  or  abated  during  such  deprivation. 

The  use  is  the  sole  and  exclusive  use  of  the  premises  Use. 
for  the  running  of  trains  and  cars  therein  and  such  other 
uses  as  are  hereinafter  specified. 

The  use  of  the  tunnel  or  subway  respectively  shall 
begin  when  in  the  opinion  of  the  commission  a  reasonable 
time  after  completion  has  been  allowed  for  equipment. 

The  use  of  the  premises  is  to  be  upon  the  following  pro-  ^o°Stionl.  ^^'^ 
visions  and  conditions. 

The  company  shall  suitably  lay  and  maintain  in  first- ^'^^pp^fggg^^ 
class  condition  railway  tracks  in  proper  places  in  the 
premises,  together  with  the  appointments  and  apparatus 
necessary  for  the  safe  and  convenient  operation  of  the 
same  and  shall  provide  and  maintain  all  wires,  electrical 
or  other  apparatus  or  equipment  necessary  or  convenient 
for  the  furnishing  of  power  and  light  therein  and  shall 
further  provide  requisite  pumps,  fans  and  ventilating  ap- 
paratus and  in  general  shall  completely  equip  and  furnish 
the  premises  with  all  machinery,  piping,  apparatus  and 
furniture  proper  and  adapted  thereto  and  necessary  for 
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the  convenient  maintenance  and  operation  of  a  railway 
therein  and  for  the  safety  and  accommodation  of  the  pas- 
•   sengers  upon  such  railway. 

All  tracks,  wires,  appliances,  fixtures,  machinery,  equip- 
ment, furniture  and  apparatus  provided  by  the  company 
shall  be  and  remain  the  property  of  the  company  so  long 
as  it  continues  to  occupy  and  use  the  premises  under  the 
provisions  of  this  contract,  and  upon  the  termination  of 
such  use  the  city  hereby  agrees  to  take  and  pay  for  all  such 
property  at  its  then  fair  value  as  agreed  upon  by  the  mayor 
of  the  city  and  the  company  or  in  case  of  difference  as  de- 
termined by  arbitration  as  hereinafter  provided,  and  the 
company  agrees  to  deliver  to  the  city  all  such  property 
at  such  valuation. 
Repairs.  fhc  compauy  shall  maintain  the  premises,  except  as  to 

repairs  below  excepted,  in  good  order  and  condition  as 
a  complete  structure  adapted  to  the  maintenance  and  use 
of  lines  of  railway,  and  shall  at  all  reasonable  times  be 
entitled  to  a  permit  to  open  the  streets  and  other  public 
grounds  of  the  city  for  the  purpose  of  making  requisite 
repairs  to  the  premises,  and  when  the  right  of  the  com- 
pany or  its  assigns  to  use  the  premises  shall  terminate  shall 
restore  them  to  the  city  in  good  condition  except  as  to 
repairs  not  obligatory  upon  the  company. 

All  repairs  to  the  premises  shall  be  at  the  sole  cost  and 
expense  of  the  company  except  such  repairs  as  are  made 
necessary  by  any  cause  growing  out  of  the  act  of  God,  of 
public  enemies,  of  mobs  or  of  riots;  or  growing  out  of  works 
or  excavations  carried  on  or  permitted  by  the  city  or  other 
public  authority;  or  growing  out  of  explosions  or  the 
bursting  of  pipes  outside  the  premises,  the  falling  or  set- 
tling of  buildings,  the  filling  or  caving  in  or  other  physical 
obstruction  of  the  premises  or  any  part  thereof  not  due 
to  any  act  of  the  company,  or  its  agents,  servants  or  li- 
censees, in  the  use  of  the  premises,  or  to  any  negligence 
on  its  or  their  part,  or  to  any  failure  of  the  company  to 
maintain  the  premises  in  good  order  and  condition  as 
herein  provided;  or  growing  out  of  the  location,  mainte- 
nance or  use  of  the  wires  or  other  apparatus  which  the 
city  is  hereinafter  authorized  to  maintain  in  the  premises; 
and  if  repairs  shall  be  made  necessary  by  any  of  said  ex- 
cepted causes  then  such  repairs  shall  be  made  by  the  com- 
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pany  and  the  reasonable  cost  and  expense  thereof  deducted 
from  the  rental  subsequently  payable. 

The  city  shall  not  be  responsible  to  the  company  for  ^images  ^°^ 
damages  of  any  description  resulting  from  any  defects 
in  the  premises,  whether  structural  or  arising  out  of  want 
of  repair  or  from  any  cause  after  the  use  of  the  same  by 
the  company  has  begun  as  hereinbefore  provided,  unless 
such  damage  result  from  the  location,  maintenance  or 
use  of  the  wires  or  other  apparatus  which  the  city  is  here- 
inafter authorized  to  maintain  in  the  premises;  nor  shall 
it  be  responsible  for  any  damages  resulting  to  persons  or 
property  in  the  operation  and  use  of  the  premises,  including 
all  parts  thereof,  whether  on  property  belonging  to  the 
city  or  upon  property  the  fee  of  which  belongs  to  other 
parties,  and  the  company  shall  hold  the  city  harmless  and 
indemnified  therefrom  and  shall  at  its  own  expense  upon 
due  notice  from  the  city  defend  all  suits  and  other  pro- 
ceedings of  every  description,  whether  at  law  or  in  equity, 
which  may  be  brought  against  the  city,  its  officers,  servants 
or  agents  by  reason  of  any  liability  arising  out  of  the  opera- 
tion and  use  of  any  portion  of  the  premises  or  of  the  rail- 
ways, machinery  and  apparatus  therein  and  accruing 
after  the  right  to  use  such  portion  has  begun  as  herein 
provided,  and  shall  satisfy  all  final  judgments  of  legal 
tribunals  rendered  in  such  suits  and  proceedings.  The 
foregoing  provisions  shall  not  be  construed  to  impose  any 
liability  or  obligation  upon  the  company  for  any  cause 
.growing  out  of  the  act  of  God,  of  public  enemies,  of  mobs 
or  of  riots;  or  growing  out  of  works  or  excavations  carried 
on  or  permitted  by  the  city  or  other  public  authority;  or 
growing  out  of  explosions  or  the  bursting  of  pipes  outside 
the  premises,  the  falling  or  settling  of  buildings,  the  filling 
or  caving  in  or  other  physical  obstruction  of  the  premises 
or  any  part  thereof  not  due  to  any  act  of  the  company, 
or  its  agents,  servants  or  licensees,  in  the  use  of  the  prem- 
ises, or  to  any  negligence  on  its  or  their  part,  or  to  any 
failure  of  the  company  to  maintain  the  premises  in  good 
order  and  condition  as  herein  provided;  or  growing  out 
of  the  location,  maintenance  or  use  of  the  wires  or  other 
apparatus  which  the  city  is  hereinafter  authorized  to  main- 
tain in  the  premises. 
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keprciean°^^  '^^^  company  shall  keep  the  premises  thoroughly  clean 
and  free  from  unnecessary  dampness,  and  the  approaches 
to  stations  clean  and  free  from  ice  and  snow.  When  the 
premises  are  in  use  it  shall  suitably  light  the  same  in  all 
parts,  and  by  means  of  artificial  ventilation  shall  keep  the 
air  adequately  pure  for  health  and  comfort. 

puufc  officials  '^^^  governor  of  the  commonwealth,  the  mayor  and 
engineer  of  the  city,  and  the  members  of  the  board  of 
Railroad  Commissioners,  hereinafter  called  the  board, 
and  of  the  commission,  and  their  respective  engineers 
shall  at  all  times  have  free  entry  to  the  premises  for  the 
purpose  of  inspecting  the  same. 

premies  ^'^  The  compauy  within  the  limitations  of  the  act  may 

make  such  alterations  in  or  additions  to  the  premises  as 
may  be  approved  by  the  commission. 

Additional  uses,  'pg  -f-j-^g  cxtcnt  of  the  powcr  of  the  company  so  to  do 
and  the  power  of  the  commission  to  contract  therefor,  the 
company  may  place  and  maintain  in  the  premises  booths 

bcfoThsan^d       ^*^^   ^^^   ^^^^   *^^   ucwspapcrs,    magazines,    periodicals   and 

advertisements,  ^ooks,  and  in  placcs  Specially  adapted  therefor  may  place 
or  admit  unobjectionable  advertisements,  and  may  make 
such  other  uses  of  the  premises,  not  impairing  the  use 
for  transportation  of  passengers,  as  the  board  may  from 
time  to  time  approve;  provided  however  that  such  booths 
and  advertisements  shall  not  be  so  placed  or  used  as  to 
diminish  or  impair  the  safety,  accommodation,  conven- 
ience or  comfort  of  passengers  using  the  premises;  and 
the  company  agrees  that  upon  receipt  of  notice  in  writing 
at  any  time  or  from  time  to  time  from  the  board  that 
in  its  opinion  any  of  the  uses  above  referred  to  or  approved, 
either  in  whole  or  in  part,  in  any  way  diminish  or  impair 
such  safety,  accommodation,  convenience  or  comfort  or 
conflict  in  any  way  with  the  best  interests  of  the  public, 
it  will  forthwith  to  the  extent  specified  in  the  notice  dis- 
continue such  use. 

andTubes'^^^^^'  '^^^  compauy,  upou  such  terms  as  it  may  deem  expedi- 
ent, may  permit  any  person  or  corporation  not  author- 
ized to  carry  on  a  railway  business  but  authorized  to  use 
and  maintain  wires,  conduits,  tubes  or  similar  structures 
along  the  route  of  the  premises,  to  place  such  wires,  con- 
duits, tubes  or  similar  structures  within  a  corresponding 
portion  of  the  premises  used  by  the  company,  but  only  to 
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such  extent  and  for  such  time  as  may  be  practicable  with- 
out interfering  with  the  safe  and  convenient  operation  of 
the  railway  and  other  apparatus  which  the  company  is 
hereby  authorized  to  put  therein,  but  the  privilege  shall 
not  extend  to  gas  or  water  pipes. 

The  city  may  place  in  the  premises  such  wires  and 
apparatus  as  may  be  necessary  for  its  police  and  fire-alarm 
service,  to  be  used  however  exclusively  for  such  service 
and  to  be  so  located  as  not  to  interfere  with  the  use  of  the 
premises  which  the  company  is  hereby  authorized  to 
make.  The  location,  construction,  maintenance  and  re- 
pair of  such  wires  and  apparatus  shall  be  subject  to  such 
reasonable  directions  and  regulations  as  the  company  may 
impose  or  in  case  of  any  disagreement  as  the  board  may 
determine. 

Except  as  above  provided  the  company  shall  not  have 
the  right  to  place  in  the  premises  or  attach  thereto  any 
.structures,  machinery,  merchandise,  apparatus,  advertise- 
ments or  property  of  any  sort  which  are  not  necessary  or 
proper  for  the  operation  of  its  railway  therein  and  the 
performance  of  its  agreements  herein  contained. 

In  the  event  of  the  failure  of  the  company  or  its  assigns  penalty.  ^" 
to  pay  the  rental  for  three  months  after  such  rental  shall 
have  become  due,  or  in  the  event  of  a  failure  to  maintain 
and  operate  a  railway  within  the  premises,  and  if  such 
failure  shall  have  continued  for  three  months,  then  in 
either  of  said  events  the  city  upon  three  months'  notice, 
such  default  still  continuing,  shall  have  the  right  to  ter- 
minate this  contract  and  to  re-enter  upon  and  repossess 
itself  of  the  premises,  unless  such  failure  to  maintain  and 
operate  grows  out  of  the  act  of  God,  of  public  enemies, 
of  mobs  or  of  riots;  or  grows  out  of  works  or  excavations 
carried  on  or  permitted  by  the  city  or  other  public  au- 
thority; or  grows  out  of  explosions  or  the  bursting  of  pipes 
outside  the  premises,  the  falling  or  settling  of  buildings, 
the  filling  or  caving  in  or  other  physical  obstruction  of 
the  premises  or  any  part  thereof  not  due  to  any  act  of  the 
company,  or  its  agents,  servants  or  licensees,  in  the  use 
of  the  premises,  or  to  any  negligence  on  its  or  their  part, 
or  to  any  failure  of  the  company  to  maintain  the  prem- 
ises in  good  order  and  condition  as  herein  provided;  or 
grows  out  of  the  location,  maintenance  or  use  of  the  wires 
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Removal  of 
property  by 
railway  com- 
pany. 


Arbitration. 


or  other  apparatus  which  the  city  is  herein  authorized 
to  maintain  in  the  premises.  In  case  the  right  of  reentry 
and  repossession  above  given  shall  be  exercised,  all  the 
tracks,  wires,  apparatus,  equipment  and  other  property 
in  the  nature  of  fixtures  of  the  company  or  its  assigns  within 
the  premises  may  be  taken  by  the  city  and  be  paid  for  by 
it  at  a  valuation  to  be  determined  as  herein  provided  for 
the  occasion  when  the  same  are  to  be  surrendered  by  the 
company  at  the  expiration  of  the  term  of  this  contract. 

The  company  shall  have  no  right  at  any  time  to  re- 
move from  the  premises  any  tracks,  wires,  apparatus,' 
equipment  or  other  property  necessary  to  the  use  and 
maintenance  of  the  premises  and  the  operation  of  a  rail- 
way therein,  except  for  the  purpose  of  repairs  or  renewal 
or  for  the  substitution  of  equivalent  structures,  property, 
apparatus  or  equipment. 

In  case  of  disagreement  between  the  city  acting  by 
its  mayor  and  the  company  as  to  the  amount  due  for 
rental,  or  as  to  the  suspension  or  abatement  thereof  as 
herein  provided,  or  as  to  the  valuation  of  the  property 
upon  the  termination  of  the  use  herein  contracted  for, 
the  matter  in  dispute  shall  be  left  to  the  decision  of  three 
persons,  one  to  be  selected  by  the  mayor  of  the  city,  one 
to  be  selected  by  the  company  and  the  third  by  the  two 
thus  chosen.  The  report  of  the  arbitrators  or  the  majority 
of  them  shall  be  binding  upon  the  parties  hereto. 
Termination  of      In  rcspcct  of  all  mattcrs   arising  under  this   contract 

tllG  GxistGIlCG  of 

the  commission,  where  provisiou  is  made  for  action  by  the  commission  or 
its  approval  of  acts  to  be  done  by  the  company  is  required, 
it  is  provided  and  agreed  that  upon  the  termination  of 
the  existence  of  the  commission  the  authority  to  take  such 
action  shall  vest  in  the  city,  which  shall  have  all  the  rights, 
powers  and  privileges  and  be  subject  to  all  the  duties, 
restrictions  and  liabilities  herein  conferred  or  imposed 
upon  the  commission  in  respect  thereof;  such  powers  to 
be  exercised  by  the  mayor,  city  engineer  and  city  treasurer 
in  place  of  the  commission  or  by  such  other  officers  as  the 
city  council  may  prescribe. 

The  company        With  rcspect  to  the  equipment,  use  and  operation  of 

to  be  subject  to  ,    .  ^ 

law.  the  railway  to  be  located  m  the  premises  and  transporta- 

tion thereon,  the  company  is  to  have  all  the  powers  and 
privileges  and  be  subject  to  all  the  duties,  liabilities,  re- 
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strictions  and  provisions  set  forth  in  general  and  special 
laws  which  now  are  or  hereafter  may  be  in  force  applicable 
to  it. 

The  recital  of  any  provision  of  the  act  in  the  body  of 
this  contract  shall  not  be  deemed  to  convey  any  impli- 
cation that  any  other  provision  thereof  is  not  equally  a 
part  of  the  contract. 

The  following  is  a  copy  of  the  act,  the  provisions  of 
which,  in  so  far  as  they  declare,  define  or  establish  the 
terms  and  conditions  for  the  construction,  tenure,  main- 
tenance and  operation  of  the  tunnel,  subway  and  appur- 
tenances, are  hereby  embodied  in  and  made  part  of  this 
contract. 


[Chap.  534,  Acts  of  1902.] 

An    Act    to    provide    por    the    construction    or    additional 

TUNNELS  AND   SUBWAYS  IN  THE   CITY   OF   BOSTON. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  The  Boston  transit  commission,  hereinafter  called 
the  commission,  may  construct  in  the  city  of  Boston,  hereinafter 
called  the  city,  a  system  of  tunnels  and  subways  so  designed  as  to 
be  adapted  for  the  accommodation  of  two  tracks  especially  for  use 
by  elevated  cars  or  trains  and  two  tracks  especially  for  use  by  sur- 
face cars,  from  a  point  or  points  near  the  junction  of  Broadway 
and  Washington  street  or  within  one  thousand  feet  therefrom, 
through  and  under  public  streets,  squares  or  places  and  public  or 
private  lands,  between  the  existing  subway  and  a  line  parallel  with 
and  seven  hundred  and  fifty  feet  easterly  from  Washington  street 
to  the  line  of  Court  and  State  streets,  and  thence  northerly  by  such 
route  as  may  be  deemed  best,  to  a  point  or  points  in  or  near  Adams 
square,  Haymarket  square  or  Causeway  street,  together  with  ap- 
proaches, sidings,  entrances,  stations,  elevators,  inclines,  connec- 
tions and  other  structures,  hereinafter  called  appurtenances,  which 
shall  also  include  connections  either  at  grade  or  otherwise  with  the 
East  Boston  tunnel  and  the  existing  subway. 

The  structure  for  the  two  tracks  especiall}^  adapted  for  elevated 
cars  or  trains,  hereinafter  called  the  tunnel,  shall  be  begun  imme- 
diately after  the  acceptance  of  this  act  by  a  majority  of  the  voters 
of  the  city  as  hereinafter  provided.     The  structure  for  the  remain- 
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ing  two  tracks,  hereinafter  called  the  subway,  shall  be  begun  at 
such  time  after  the  expiration  of  one  year  from  the  completion  of 
the  tunnel  as  the  commission  and  the  Boston  Elevated  Railway 
Company,  hereinafter  called  the  company,  may  agree  upon,  or,  in 
case  of  difference,  as  the  board  of  railroad  commissioners,  herein- 
after called  the  board,  shall  determine  that  the  public  interests  re- 
quire. The  structure  or  structures  for  all  four  tracks,  with  the 
appurtenances,  or  any  part  or  parts  thereof,  may  be  begun  at  any 
time  after  the  acceptance  of  this  act  by  a  majority  of  the  voters  of 
the  city  as  hereinafter  provided,  if  and  so  far  as  the  commission 
deems  it  expedient  and  if  the  company  by  its  board  of  directors 
consents  thereto. 

Sect.  2.  The  commission  shall  immediately  after  the  passage 
of  this  act  make  such  preliminary  investigations,  surveys  and  plans 
as  it  deems  expedient,  and  to  that  end  may  enter  upon  any  lands 
and  place  and  maintain  marks  therein,  and  may  make  excavations, 
borings  and  do  all  other  acts  necessary  for  such  investigations  and 
surveys.  The  commission  may  expend  such  sums  as  it  deems  neces- 
sary therefor.  The  expenses  incurred  in  making  such  preliminary 
investigations,  surveys  and  plans  shall  be  paid  from  the  loan  au- 
thorized by  chapter  five  hundred  and  forty-eight  of  the  acts  of  the 
year  eighteen  hundred  and  ninety-four  and  acts  in  addition  there- 
to, but  if  construction  is  begun  hereunder  the  amount  so  expended 
shall  be  transferred  and  charged  to  the  cost  of  such  construction. 

Sect.  3.  The  commission  shall  not  begin  the  work  of  con- 
struction until  it  has  filed  in  the  office  of  the  city  engineer  a  plan 
signed  by  the  commission  showing  the  location  of  that  part  of  the 
work  which  it  is  about  to  construct.  Any  such  plan  so  filed  may 
be  altered  at  any  time  by  a  new  plan  signed  and  filed  in  like  man- 
ner. 

Sect.  4.  The  commission  may  make  contracts  in  the  name  of 
the  city  for  the  work  herein  authorized,  but  all  contracts  involv- 
ing two  thousand  dollars  or  more  in  amount  shall  be  in  writing 
and  signed  by  a  majority  of  the  commission;  and  no  such  contract 
shall  be  altered  except  by  an  instrument  in  writing  signed  by  the 
contractor  and  a  majority  of  the  commission,  and  also  by  the  sure- 
ties, if  any,  on  the  bond  given  by  the  contractor,  for  the  completion 
of  the  original  contract.  No  such  contract  or  alteration  of  any 
such  contract  shall  be  valid  or  binding  on  the  city  unless  executed 
in  the  manner  aforesaid. 

Sect.  5.  All  work  done  under  this  act  under  or  near  public 
streets  and  places  shall  be  conducted,  so  far  as  practicable,  in  such 
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manner  as  to  leave  such  streets  and  places,  or  a  reasonable  part 
thereof,  open  for  traffic  between  the  hours  of  eight  in  the  forenoon 
and  six  in  the  afternoon  of  each  secular  day  except  public  holidays. 
Sect.  6.  The  commission  may  for  the  purposes  of  this  act  use 
public  ways  and  lands  without  compensation  therefor,  and  may 
take  for  the  city,  by  purchase  or  otherwise,  lands  in  fee  and  ease- 
ments, estates,  and  rights  in  land,  including  the  right  to  go  under 
the  surface  thereof  or  through  or  under  buildings  or  parts  of  build- 
ings thereon,  and  such  takings  in  fee  or  otherwise  may  be  made 
whether  the  lands  taken  or  otherwise  affected  are  held  under  or  by 
title  derived  under  eminent  domain  or  otherwise.  A  taking  under 
this  section  of  an  easement  or  other  estate  or  right  in  a  given  parcel 
of  real  estate,  whether  such  parcel  consists  of  unimproved  land  or 
of  land  and  buildings,  may  be  confined  to  a  portion  or  section  of 
such  parcel  fixed  by  horizontal  planes  of  division  below  or  above 
or  at  the  surface  of  the  soil,  and  in  such  case  no  taking  need  be 
made  of  upper  or  lower  portions  or  sections,  except  of  such  ease- 
ments therein,  if  any,  as  the  commission  may  deem  necessary. 
The  commission,  to  make  any  taking  by  right  of  eminent  domain, 
shall  cause  to  be  recorded  in  the  registry  of  deeds  for  the  county  of 
Suffolk  a  description  of  the  lands,  easements,  estates  or  rights  to 
be  taken,  as  certain  as  is  required  in  a  common  conveyance  of  land, 
with  the  statement  that  the  same  are  taken  under  authority  of  this 
act,  which  description  and  statement  shall  be  signed  by  the  com- 
mission; and  the  lands,  easements,  estates  or  rights  therein  de- 
scribed shall  upon  such  recording  be  taken  for  and  shall  vest  in 
the  city.  The  commission  shall,  so  far  as  may  be  practicable, 
notify  all  known  owners  of  such  takings,  but  the  validity  thereof 
shall  not  be  affected  by  want  of  such  notice. 

Sect.  7.  The  commission  may  sell  or  remove  the  buildings 
from  any  and  all  lands  taken  by  it,  and  shall  sell,  if  a  sale  be  prac- 
ticable, or  if  not  shall  lease,  any  lands,  or  rights  or  interests  in 
land  or  other  property  so  taken,  or  purchased  for  the  purposes  of 
this  act,  whenever  the  same  shall  in  the  opinion  of  the  commission 
cease  to  be  needed  for  such  purposes.  The  proceeds  of  such  sales, 
and  the  fair  valuation  of  any  such  lands  or  other  property  no 
longer  needed  for  such  purposes  but  not  actually  sold,  as  agreed 
on  by  the  commission  and  the  company,  or  in  case  of  difference  as 
determined  by  the  board,  shall  be  deducted  from  the  cost  of  the 
tunnel  or  the  subway,  as  the  case  may  be,  for  the  purpose  of  ascer- 
taining the  rental  thereof. 

Sect.  8.     The  commission  shall  determine  and  award  the  dam- 
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ages  sustained  by  any  person  by  reason  of  property  taken  or  in- 
jured by  the  commission  under  authority  of  this  act,  except  pubHc 
ways  or  lands,  and  may  agree  with  any  person  as  to  the  amount  to 
be  paid  as  damages  sustained  by  him  for  any  property  so  taken  or 
injured,  which  damages  the  city  shah  be  Hable  to  pay.  If  such 
person  is  dissatisfied  with  such  award,  or  cannot  agree  with  the 
commission  upon  his  damages,  the  same  may  be  determined  by  a 
jury  in  the  superior  court  for  the  county  of  Suffolk,  on  petition 
therefor  of  such  person  or  of  the  commission  against  the  city,  filed 
in  the  clerk's  office  within  one  year  after  such  property  is  so  taken 
or  injured;  and  judgment  shall  be  entered  upon  the  determination 
of  such  jury  and  costs  shall  be  taxed  and  execution  issued  in  favor 
of  the  prevailing  party  as  in  civil  cases.  The  members  of  the  com- 
mission shall  not  be  personally  liable  for  any  such  damage. 

Sect.  9.  The  commission  may  order  the  temporary  removal  or 
relocation  of  any  surface  tracks,  and  the  temporary  or  permanent 
removal  or  relocation  of  any  conduits,  pipes,  wires,  poles  or  other 
property  of  any  person  or  corporation,  which  it  deems  to  inter- 
fere with  the  construction  or  operation  of  the  tunnel  or  subway, 
and  shall  grant  new  locations  for  any  such  structures  so  removed 
or  relocated.  Such  orders,  to  the  extent  specified  therein,  shall  be 
deemed  a  revocation  of  the  right  or  license  to  maintain  such  tracks, 
conduits,  pipes,  wires,  poles  or  other  property,  and  the  owner  of 
any  such  structures  in  public  ways  or  lands  shall  comply  with  such 
orders  without  expense  to  the  city.  If  such  owner  shall  fail  to 
comply  with  the  order  of  the  commission  within  a  reasonable  time, 
to  be  fixed  in  the  order,  the  commission  may  discontinue  and  re- 
move such  tracks,  conduits,  pipes,  wires,  poles  or  other  property, 
and  may  relocate  the  same,  and  the  cost  of  such  discontinuance, 
removal  or  relocation  shall  be  repaid  to  the  city  by  the  owner.  No 
such  discontinuance,  removal  or  relocation  shall  entitle  the  owner 
of  the  property  thus  affected  to  any  damages  on  account  thereof. 
Any  such  structures  in  or  upon  private  lands  may  be  removed  and 
relocated  by  the  commission,  or  if  removed  and  relocated  by  the 
owner  thereof  the  reasonable  expense  shall  be  repaid  him  by  the 
commission.  Any  gas  company  may  shut  off  the  gas  from  any 
pipes  affected  by  any  acts  done  hereunder,  when  and  so  far  as  it 
may  be  necessary  to  avoid  danger  of  escape  or  explosion  of  gas. 

Sect.  10.  The  commission  shall  within  ninety  days  after  the 
passage  of  this  act  execute  with  the  company,  in  the  name  of  the 
city,  the  company  consenting  thereto,  a  contract  in  writing  for  the 
sole  and  exclusive  use  of  the  tunnel  and  subway  and  appurtenances 
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for  the  period  of  twenty-five  years  from  the  beginning  of  the  use 
of  the  tunnel,  at  an  annual  rental  equal  to  four  and  one-half  per 
cent  of  the  net  cost  of  the  tunnel  and  subway,  respectively,  for  the 
running  of  trains  and  cars  therein,  and  for  such  other  uses  and 
upon  such  provisions  and  conditions,  not  affecting  the  term  or 
rental,  as  the  commission  and  the  company  may  agree  upon,  or  in 
case  of  difference,  as  the  board  may  determine.  The  provisions 
of  this  act,  in  so  far  as  they  declare,  define  or  establish  the  terms 
and  conditions  for  the  construction,  tenure,  maintenance  and  oper- 
ation of  said  tunnel,  subway  and  appurtenances,  shall  be  embodied 
in  and  made  part  of  said  contract.  The  use  of  the  tunnel  or  subway 
respectively  shall  begin  when,  in  the  opinion  of  the  commission, 
a  reasonable  time  after  completion  has  been  allowed  for  equipment. 
The  net  cost  of  the  tunnel  and  subway  respectively  shall  be  deemed 
to  include  all  expenditures  incurred  in  acquisition  and  construc- 
tion, including  damages,  expenses  and  salaries  of  the  commission, 
and  interest  at  three  and  one-fourth  per  cent  per  annum  on  the 
debt  incurred  in  construction  prior  to  the  beginning  of  the  use.  If 
the  contract  for  the  use  of  the  tunnel  and  subway  is  executed  as 
above  provided  the  commission,  upon  the  acceptance  of  this  act 
by  the  voters  of  the  city  as  hereinafter  provided,  shall  proceed  with 
the  work  of  construction. 

Sect.  11.  If  the  company  shall  execute  the  contract  hereinbe- 
fore provided  for,  the  company  may,  before  the  completion  of  the 
tunnel,  construct  lines  of  elevated  railway  according  to  such  plans 
as  the  board  may  approve,  to  be  operated  by  electricity  or  by  such 
other  motive  power  except  steam,  as  may  be  approved  by  the  board 
in  respect  of  the  locations  heretofore  granted  to  the  company, 
upon  the  following  locations,  which  are  hereby  granted  therefor, 
and  may  equip,  maintain  and  operate  engines,  motors,  trains  and 
cars  thereon,  to  wit: — (a)  beginning  at  the  southerly  end  or  ends 
of  the  tunnel,  thence  upon  and  over  any  streets  and  public  or 
private  lands  to  the  company's  elevated  structure  now  erected  on 
or  near  Washington,  Motte  or  Castle  street;  (b)  beginning  at  the 
northerly  end  or  ends  of  the  tunnel,  thence  upon  and  over  any 
streets,  squares  and  public  or  private  lands  to  the  company's  ele- 
vated structure  now  erected  on  or  near  Causeway  street;  and  (c), 
such  other  locations  as  may  in  the  opinion  of  the  board  be  neces- 
sary or  convenient  to  connect  the  tunnel  with  the  elevated  struc- 
tures of  the  company.  For  the  purposes  of  this  act,  including  all 
equipment  or  other  expenditure  by  the  company  thereby  required 
or  authorized,  the  company  may  issue  such  amounts  of  its  stock  or 
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bonds,  or  of  each,  as  may  be  necessary  therefor,  subject  to  all  laws 
applicable  to  such  issue;  and  it  shall  have  all  the  rights  and  powers, 
and  be  subject  to  all  the  restrictions,  liabilities  and  obligations  con- 
ferred or  imposed  by  sections  eight,  nine,  eleven,  twelve  and  fifteen  of 
chapter  five  hundred  and  forty-eight  of  the  acts  of  the  year  eigh- 
teen hundred  and  ninety-four,  and  sections  seven,  eight,  nine  and 
twenty-one  of  chapter  five  hundred  of  the  acts  of  the  year  eigh- 
teen hundred  and  ninety-seven.  The  locations  granted  by  this 
section  in,  upon  or  over  public  ways  or  lands  shall  be  held  by  the 
company  or  its  assigns  so  long  as  it  or  they  have  the  use  of  the 
tunnel. 

Sect.  12.  Upon  the  completion  of  the  tunnel  and  appurte- 
nances and  upon  notification  as  hereinbefore  provided,  the  com- 
pany shall  remove  its  elevated  trains  and  cars  from  the  existing 
subway ;  and  thereupon  any  alterations  therein  or  in  the  approaches 
thereto  necessary  to  re-adapt  it  to  the  use  of  surface  cars  shall  be 
made  by  the  commission,  and  the  expense  thereof  shall  be  deemed 
part  of  the  cost  of  the  tunnel.  The  tunnel  during  the  term  of  the 
contract  hereinbefore  provided  for  shall  be  and  be  considered  a 
part  of  the  elevated  railway  operated  by  the  company;  and  the 
board,  subject  to  the  provisions  of  the  contract,  shall  have  and 
exercise  the  same  power  and  control  over  the  same  in  all  respects 
that  are  conferred  upon  the  board  as  to  the  elevated  structure  by 
chapter  five  hundred  and  forty-eight  of  the  acts  of  the  year  eigh- 
teen hundred  and  ninety-four,  chapter  five  hundred  of  the  acts  of 
the  year  eighteen  hundred  and  ninety-seven  and  by  other  laws  in 
addition  thereto.  The  company,  upon  removal  of  its  elevated 
trains  from  the  existing  subway,  may  discontinue  the  use  of  its 
elevated  structures  and  locations  connecting  its  elevated  road  there- 
with, and  may  sell  any  lands  or  other  property  acquired  for  the 
purposes  of  such  connection,  applying  all  proceeds  thereof  to 
proper  corporate  uses ;  and  such  discontinuance  or  sale  shall  not 
be  deemed  to  impair  the  capital  of  the  company. 

Sect.  13.  Upon  the  determination  by  the  commission  of  any 
important  question  arising  in  the  course  of  the  work  herein  pro- 
vided for,  upon  which  the  company  has  previously  requested  a 
hearing,  except  an  award  of  or  agreement  upon  damages  as  pro- 
vided in  section  eight  hereof,  the  company  may  within  three  days 
after  notice  of  such  determination  apply  to  the  board  for  a  revi- 
sion of  the  same,  and  thereupon  the  board  may  consider  and  finally 
determine  such  question. 

Sect.   14.     At  any  time  after  the  expiration  of  one  year  from 
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the  completion  of  the  subway  the  board  may  order  such  surface 
tracks,  together  with  the  poles  and  wires  used  for  the  operation  of 
cars  thereon,  to  be  removed  from  any  part  of  Washington  street 
between  Broadway  and  Adams  square,  except  tracks  crossing  said 
street,  as  in  its  opinion  have  been  rendered  unnecessary  by  the  con- 
struction of  such  subway.  Such  order  of  the  board  shall  be  deemed 
a  revocation  of  all  rights  or  locations  to  occupy  for  street  railway 
purposes  the  street  or  part  thereof  included  in  the  order;  and  sur- 
face tracks  shall  not  thereafter  be  laid  or  maintained  thereon. 
Nothing  in  this  section  contained  shall  be  construed  as  affecting 
any  existing  power  to  revoke  locations  on  said  street  or  any  part 
thereof  as  provided  by  law. 

Sect.  15.  The  use  and  control  of  the  subway,  if  acquired  by 
the  company,  shall  be  subject  to  the  rights,  if  any,  which  the  West 
End  Street  Railway  Company  may  have  under  the  provisions  of 
article  two  of  its  lease  to  the  company,  dated  December  ninth, 
eighteen  hundred  and  ninet5^-seven,  or  otherwise. 

Sect.  16.  The  treasurer  of  the  city  shall  from  time  to  time, 
on  request  of  the  commission,  issue  and  sell  at  public  or  private 
sale,  the  bonds  of  the  city,  registered  or  with  interest  coupons  at- 
tached, as  he  may  deem  best,  to  an  amount  not  exceeding  the  cost 
of  the  tunnel  and  subway  herein  provided  for.  Such  bonds  shall 
be  designated  on  their  face,  Boston  Tunnel  and  Subway  Loan, 
shall  be  for  such  terms,  not  exceeding  fifty  years,  as  the  mayor  and 
treasurer  of  said  city  may  determine,  and  shall  bear  interest  pay- 
able semi-annually  at  such  rate  not  exceeding  four  per  cent  per 
annum,  as  the  treasurer  shall  determine.  The  debts  incurred  by 
the  city  from  time  to  time  under  the  provisions  of  this  act  shall 
not  be  included  in  determining  the  limit  of  indebtedness  of  the 
city  as  established  by  law,  and  the  proceeds  of  such  bonds  shall  be 
used  to  meet  all  damages,  costs  and  expenses  incurred  by  the  com- 
mission or  the  city  in  carrying  out  the  provisions  of  this  act.  The 
board  of  commissioners  of  sinking  funds  shall  establish  a  sinking 
fund  for  the  payment  of  the  bonds  issued  under  this  act.  All  pre- 
miums received  from  the  sale  thereof  shall  be  paid  into  the  sink- 
ing fund.  All  rents,  tolls,  percentages  or  other  annual  compensa- 
tion received  by  the  city  for  any  use  of  the  tunnel  or  subway  under 
this  act,  or  for  any  use  of  any  lands  or  rights  taken  under  authority 
of  this  act,  shall  annually  be  used  by  the  treasurer, — first,  to  meet 
the  requirements  of  and  any  deficiency  in  the  sinking  fund, — sec- 
ond, to  meet  the  interest  on  the  bonds,  and  the  surplus,  if  any,  as 
a  part  of  the  general  revenue  of  the  city.     The  proceeds  from  any 
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sale  of  lands  or  rights  taken  by  purchase  or  otherwise  under  au- 
thority of  this  act  shall  be  paid  into  the  sinking  fund,  or  shall  be 
used  for  construction,  as  the  commission  may  determine. 

Sect.  17.  The  term  of  office  of  the  commission  is  hereby  ex- 
tended to  the  first  day  of  July  in  the  year  nineteen  hundred  and 
six.  The  provisions  of  section  two  of  chapter  three  hundred  and 
seventy-five  of  the  acts  of  the  year  eighteen  hundred  and  ninety- 
nine  shall  remain  in  force  during  said  extended  term.  If  the  term 
of  the  commission,  as  hereby  or  as  hereafter  extended,  expires  be- 
fore the  completion  of  the  work  herein  provided  for,  the  city  shall 
have  all  the  rights,  powers  and  privileges,  and  be  subject  to  all  the 
duties,  restrictions  and  liabilities,  hereby  conferred  or  imposed 
upon  the  commission  in  respect  thereof,  such  powers  to  be  exer- 
cised by  the  mayor,  city  engineer  and  city  treasurer  in  place  of  the 
commission,  or  by  such  other  officers  as  the  city  council  may  pre- 
scribe. If  this  act  is  not  accepted  by  a  majority  of  the  voters  of 
the  city,  as  hereinafter  provided,  the  term  of  office  of  the  commis- 
sion shall  be  extended  only  to  the  first  day  of  July  in  the  year  nine- 
teen hundred  and  four.  The  members  of  the  commission  for  the 
extended  term  provided  for  in  this  act  shall  be  appointed  by  the 
governor  and  the  mayor  of  the  city  in  the  manner  provided  in  sec- 
tion twenty-three  of  chapter  five  hundred  and  forty-eight  of  the 
acts  of  the  year  eighteen  hundred  and  ninety-four.  Said  appoint- 
ments shall  be  for  the  term  of  two  years. 

Sect.  18.  The  supreme  judicial  court  and  the  superior  court, 
upon  application  of  any  party  in  interest,  including  the  city  or 
any  ten  taxable  inhabitants  thereof,  may  enforce  or  prevent  viola- 
tion of  the  provisions  of  this  act  by  any  appropriate  process. 

Sect.  19.  If  the  contract  for  the  use  of  the  tunnel  and  sub- 
way is  executed  by  the  commission  and  the  company  as  hereinbe- 
fore provided,  this  act  shall  be  submitted  for  acceptance  to  the 
voters  of  the  city  at  the  next  municipal  election,  and  if  accepted 
by  a  majority  of  those  voting  thereon  at  such  election  it  shall 
thereupon  take  full  effect.  The  city  shall  have,  hold  and  enjoy 
in  its  private  or  proprietary  capacity,  for  its  own  property,  the  ex- 
isting subway,  the  East  Boston  tunnel,  the  Cambridge  street  sub- 
way and  the  tunnel  and  subway  built  under  this  act,  and  all  rents, 
tolls,  income  and  profits  from  all  contracts  heretofore  or  hereafter 
entered  into  for  the  use  of  said  subways  or  tunnels  or  any  part 
thereof,  and  the  same  shall  never  be  taken  by  the  Commonwealth 
except  on  payment  of  just  compensation:  provided,  however,  that 
so  much  of  such  rents,  tolls,  income  and  profits  as  may  be  necessary 
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therefor  shall  be  paid  into  the  respective  sinking  funds  for  the  re- 
demption of  said  bonds  and  used  for  the  payment  of  the  interest 
thereon. 

Sect.  20.  For  the  purposes  of  the  preliminary  work  author- 
ized by  section  two  hereof,  the  payment  of  the  expense  of  the  same, 
the  extension  of  the  term  of  ofhce  of  the  commission  and  its  powers 
to  the  first  day  of  July  in  the  year  nineteen  hundred  and  four,  the 
appointment  of  the  members  thereof,  and  execution  of  the  contract 
provided  for  by  section  ten,  and  the  submission  of  this  act  to  the 
voters  as  hereinbefore  provided,  this  act  shall  take  effect  upon  its 
passage.     [Approved  June  27,  1902. 

In  witness  whereof  the  parties  hereto  set  their  hands  and  seals 
the  day  and  year  first  above  mentioned,  the  City  of  Boston  exe- 
cuting this  contract  by  the  Boston  Transit  Commission,  pursuant 
to  a  vote  of  the  Commission,  its  members  not  being  bound  in  their 
personal  capacity,  and  the  Boston  Elevated  Railway  Company 
causing  its  name  and  corporate  seal  to  be  affixed  to  these  presents 
by  its  president  thereto  duly  authorized. 

The  City  of  Boston  by  the  Boston     . 
Transit  Commission 

GEORGE  G.  CROCKER, 
CHARLES  H.  DALTON, 
THOMAS  J.  GARGAN,  [seal.] 

GEORGE  F.  SWAIN, 
HORACE  G.  ALLEN. 

The  Boston  Elevated  Railway  Company 

By  WILLIAM  A.  BANCROFT, 

President,     [seal.] 
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Boston  Elevated  Railway  Co., 

Secretary's  Office, 

Boston,  Mass.,  Sept.  24th,  1902. 

At  a  special  meeting  of  the  Directors  of  the  Boston  Elevated 
Railway  Company  held  this  day  the  following  vote  was  passed: 

Voted:  That  the  President  be,  and  he  hereby  is,  authorized  to 
execute,  in  the  name  and  behalf  and  under  the  seal  of  the  com- 
pany, on  or  before  September  25th,  a  contract  for  the  use  of  the 
tunnel  and  subway  provided  for  by  chapter  534  of  the  Acts  of 
19D2,  in  such  form  as  may  be  agreed  upon  by  the  company,  repre- 
sented by  the  Executive  Committee,  and  the  Boston  Transit  Com- 
mission, or  as  may  be  determined  by  the  Board  of  Railroad  Com- 
missioners. 
A  true  copy. 
Attest: 

(Signed)     John  T.  Burnett, 

Secretary. 


Boston,  September  25,  1902. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  contract 
between  the  City  of  Boston  acting  by  the  Boston  Transit  Commis- 
sion and  the  Boston  Elevated  Railway  Company  for  the  use  of  the 
subway  and  tunnel  and  appurtenances  authorized  by  chapter  534 
of  the  acts  of  1902,  as  determined  upon  by  the  Board  of  Railroad 
Commissioners  by  a  communication  of  that  Board  dated  Septem- 
ber twenty-fifth,  nineteen  hundred  and  two. 
Attest: 

(Signed)     B.  Leighton  Beal, 

Secretary. 


VI. 


THE  LEx\SE  TO  THE  BOSTON  ELEVATED   RAIL- 
WAY COMPANY  OF  THE  EAST  BOSTON  TUNNEL. 


Definition  of  terms: 
City:  city  of  Boston. 

Commission:  Boston  Transit  Commission. 
Act:  Chapter  500,  Acts  of  1897. 
Company:  Boston  Elevated  Railway  Company. 
Premises:  tunnel  and  appurtenances. 
Appurtenances:  approaches,  entrances,  sidings,  stations 

and  connections  therefor  of  the  tunnel. 
Board:  Board  of  Railroad  Commissioners. 

The  Boston  Transit  Commission,  hereinafter  called  the 
commission,  acting  under  and  by  virtue  of  an  act  of  the 
Commonwealth  of  Massachusetts  entitled  "An  Act  to 
Promote  Rapid  Transit  in  the  City  of  Boston  and  Vicin- 
ity," being  chapter  500  of  the  acts  of  the  year  one  thou- 
sand eight  hundred  and  ninety-seven,  hereinafter  called 
the  act,  pursuant  to  the  requirements  of  the  act  hereby 
executes  this  lease  to  the  Boston  Elevated  Railway  Com- 
pany, hereinafter  called  the  company,  of  the  tunnel  to 
East  Boston  with  the  approaches,  entrances,  sidings,  sta- 
tions and  connections  therefor,  hereinafter  called  appur- 
tenances, constructed  under  the  authority  of  the  act, 
which  tunnel  and  appurtenances  are  hereinafter  called 
the  premises. 

The  term  is  to  begin  when  the  use  begins  as  hereinafter  Term. 
provided,  and  expires,  as  prescribed  by  the  act,  twenty- 
five  years  from  the  tenth  day  of  June  in  the  year  one  thou- 
sand eight  hundred  and  ninety-seven. 

The  use  of  the  premises  is  to  begin  on  the  thirtieth  day 
of  December,  1904. 

The  rental  fixed  by  the  act  and  hereby  reserved  is  an  Rental, 
annual  rental  equal  to  three-eighths  of  one  per  cent,  of 
the  gross  receipts  for  each  year,  ending  September  thir- 
tieth, of  all  lines  owned,  leased  or  operated  by  the  com- 
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pany,  to  be  paid  to  the  city  on  or  before  the  last  day  of 
November  in  each  year,  and  at  the  same  rate  for  frac- 
tional parts  of  a  year. 

The  rental,  as  prescribed  by  the  act,  shall  be  in  full 
compensation  for  the  exclusive  use  of  the  premises  by  the 
company,  its  sub-lessees,  successors  or  assigns,  the  com- 
pany having  the  privilege  to  sub-let  the  premises,  as  there- 
in prescribed. 

As  prescribed  by  the  act,  the  company,  as  the  agent  of 
the  city  of  Boston,  hereinafter  called  the  city,  shall  collect 
from  each  person  passing  through  the  tunnel  in  either 
direction  a  toll  of  one  cent  or  such  reduced  toll  as  from 
time  to  time  may  lawfully  be  established,  until  such  toll 
may  lawfully  be  discontinued;  and  if  such  toll  is  reduced 
below  the  amount  of  one  cent  the  company  shall  make 
provision  for  the  sale  of  tickets,  and  the  cash  toll  shall 
continue  to  be  one  cent ;  which  toll  shall  be  collected  un- 
der such  arrangements  as  shall  be  agreed  upon  by  the  city 
and  the  company,  or  in  case  of  disagreement  as  shall  be 
determined  by  the  Board  of  Railroad  Commissioners, 
hereinafter  called  the  board. 

If  at  any  time  during  the  continuance  of  the  term  hereof 
the  company  shall  be  deprived  in  whole  or  in  part  of  the 
use  of  the  premises  by  any  cause  growing  out  of  the  act 
of  God,  or  public  enemies,  mobs  or  riots,  works  or  excava- 
tions carried  on  or  permitted  by  the  city  or  other  pubhc 
authority,  explosions  or  the  bursting  of  pipes  outside  the 
premises,  or  the  falHng  or  settling  of  buildings;  or  grow- 
ing out  of  the  filling,  caving  in  or  other  physical  obstruc- 
tion of  the  premises  or  any  part  thereof  not  due  to  any 
unlawful  or  neghgent  act  of  the  company,  or  its  agents, 
servants  or  licensees,  in  the  use  of  the  premises,  or  to  any 
failure  of  the  company  to  maintain  the  premises  in  good 
order  and  condition  so  far  as  it  is  herein  required  so  to 
do;  or  growing  out  of  leakage,  or  the  location,  mainte- 
nance or  use  of  the  wires  or  other  apparatus  which 
the  city  is  herein  authorized  to  maintain  in  the  premises; 
then  during  such  deprivation  the  rental  or  a  just  and 
reasonable  part  thereof,  as  agreed  upon  by  the  mayor 
of  the  city  and  the  company-  or  in  case  of  difference  as 
determined  by  arbitration  as  hereinafter  provided,  shall  be 
abated. 
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The  company  shall  suitably  lay  and  maintain  in  first-  Equipment. 
class  condition  railway  tracks  in  proper  places  in  the  prem- 
ises, together  with  the  appointments  and  apparatus  neces- 
sary for*  the  safe  and  convenient  operation  of  the  same 
and  shall  provide  and  maintain  all  wires,  ducts,  electrical 
or  other  apparatus  or  equipment  necessary  or  convenient 
for  the  furnishing  of  power  and  light  therein,  and  in  general 
shall  furnish  all  machinery,  apparatus  and  furniture  neces- 
sary or  proper  for  the  convenient  maintenance  and  opera- 
tion of  a  railway  therein,  and  for  the  safety  and  accommo- 
dation of  passengers,  elevators  and  ventilating  fans,  how- 
ever, being  the  subject  of  separate  agreements  of  the 
parties;  all  of  which  so  furnished  shall  remain  the  property 
of  the  company  or  its  assigns  so  long  as  it  or  they  con- 
tinue to  occupy  and  use  the  premises,  and  upon  the  ter- 
mination of  such  use  the  same  shall  become  the  prop- 
erty of  the  city,  which  hereby  agrees  to  pay  for  the 
same  at  its  then  fair  value  as  agreed  upon  by  the  mayor 
of  the  city  and  the  company  or  its  assigns,  or  in  case 
of  difference  as  determined  by  arbitration  as  hereinafter 
provided,  and  the  same  shall  be  delivered  to  the  city  at 
such  valuation. 

The  company  shall  maintain  the  premises,  except  as  Repairs. 
herein  otherwise  provided,  in  good  order  and  condition  as 
a  complete  structure  adapted  to  the  maintenance  and  use 
of  lines  of  railway,  and  shall  at  all  reasonable  times  be 
entitled  to  a  permit  to  open  the  streets  and  other  public 
grounds  of  the  city  for  the  purpose  of  making  such  repairs 
as  it  is  under  obligation  to  make,  and  when  the  right  of 
the  company  or  its  assigns  to  use  the  premises  shall  termi- 
nate, they  shall  be  restored  to  the  city  in  good  condition 
except  as  to  repairs  not  obligatory  upon  the  company  or 
its  assigns. 

All  repairs  to  the  premises  shall  be  at  the  sole  cost  and 
expense  of  the  company  except  such  repairs  as  are  made 
necessary  by  any  cause  growing  out  of  the  act  of  God,  or 
public  enemies,  mobs  or  riots,  works  or  excavations  carried 
on  or  permitted  by  the  city  or  other  public  authority, 
explosions  or  the  bursting  of  pipes  outside  the  premises, 
or  the  falling  or  settling  of  buildings;  or  growing  out  of 
the  filling,  caving  in  or  other  physical  obstruction  of  the 
premises  or  any  part  thereof,  not  due  to  any  unlawful  or 
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negligent  act  of  the  company,  or  its  agents,  servants  or 
licensees,  in  the  use  of  the  premises,  or  to  any  failure  of 
the  company  to  maintain  the  premises  in  good  order  and 
condition  so  far  as  it  is  herein  required  so  to  do ;  or  grow- 
ing out  of  leakage,  or  the  location,  maintenance  or  use  of 
the  wires  or  other  apparatus  which  the  city  is  herein  au- 
thorized to  maintain  in  the  premises.  If  repairs  should 
be  made  necessary  by  any  of  said  excepted  causes,  such 
repairs  shall  be  made  by  the  company  and  the  reasonable 
cost  and  expense  thereof  shall  be  paid  by  the  city  at 
or  before  the  time  when  the  next  payment  of  rental  is 
made. 
dimages.^°'^  lu  the  Operation  and  use  of  the  premises,  or  of  the  rail- 

ways, machinery  or  apparatus  therein,  if  the  company  has 
exercised  due  care,  the  city  shall  hold  it  harmless  and  in- 
demnified for  such  injury  to  the  company's  corporeal  prop- 
ert3^  and  against  such  damages  for  injuries  to  persons  or 
to  the  property  of  others,  as  may  result  from  leakage,  the 
location,  maintenance  or  use  of  the  wires  or  other  apparatus 
which  the  city  is  herein  authorized  to  maintain  in  the 
premises,  works  or  excavations  carried  on  or  permitted 
by  the  city  or  other  public  authority,  mobs  or  riots  to  the 
extent  of  the  city's  legal  liability  therefor,  the  falling  or 
settling  of  buildings  in  consequence  of  the  construction 
or  use  hereunder  of  the  premises,  the  collection  of  tolls, 
which  is  the  subject  of  a  separate  agreement,  or  from  the 
bursting  or  leakage  of  the  city's  pipes  outside  the  prem- 
ises, or  the  filling  or  caving  in  or  other  physical  obstruc- 
tion of  the  premises  or  any  part  thereof,  such  bursting 
or  leakage  of  the  city's  pipes  outside  the  premises  or  such 
filling,  caving  in  or  obstruction  not  being  due  to  the  act 
of  God  or  public  enemies.  The  company  shall  hold  the 
city  harmless  and  indemnified  against  all  other  injuries 
or  damages  for  injuries  resulting  to  persons  or  property 
in  such  operation  and  use,  except  such  as  result  from  the 
act  of  God,  public  enemies,  mobs  or  riots  or  from  explo- 
sions or  the  bursting  or  leakage  of  pipes  outside  the  prem- 
ises. 

Each  party  shall  have  the  right,  without  prejudice  to 
any  other  rights,  to  participate  in  the  defence  of  any  action 
or  suit  for  any  of  the  above  causes. 
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The  company  shall  keep  the  premises  thoroughly  clean  ^l^'^^^H^^  ^^ 
and   the  approaches  to  stations  clean  and  free  from  ice '^llJ*?^^^^^'^ 
and    snow,  and   when  the    premises    are  in   use  it   shall 
suitably  li'ght  the  same  in  all   parts,  and  shall  keep  in 
repair  and  operate  to  the  best  of  its  ability  the  ventilating 
apparatus. 

In  accordance  with  the  provisions  of  the  act,  the  city  ^^'^'^^se. 
agrees  that  the  premises  shall  be  kept  water  tight  or,  in 
case  of  leakage,  that  the  water  shall  be  taken  care  of  by 
it;  and  agrees  to  install  and  maintain,  in  such  manner  as 
not  to  interfere  except  unavoidably  with  the  use  of  the 
premises  by  the  company,  or  its  assigns,  all  pumps,  piping, 
wires  and  other  appliances  necessary  therefor;  and  the 
company  agrees  to  take  care  of  and  operate  such  appli- 
ances, as  the  agent  of  the  city,  to  the  best  of  its  ability,  and 
promptly  to  notify  the  city  whenever  it  comes  to  its  knowl- 
edge that  new  appliances  or  extraordinary  repairs  are 
needed,  but  otherwise  assumes  no  obligation  to  see  that 
such  appliances  are  at  any  time  without  defects  or  suf- 
ficient for  the  purpose,  or  responsibility  in  relation  to  such 
appliances,  or  to  leakage  in  the  premises.  The  company's 
compensation  therefor  as  agreed  upon  by  the  mayor  and 
the  company  or,  in  case  of  difference,  determined  by  arbi- 
tration, as  herein  provided,  shall  be  paid  at  or  before  the 
time  when  the  next  payment  of  rental  is  made. 

The   governor   of   the   commonwealth,    the   mayor   and  i^^P?ctj^^by^ 
engineer  of  the  city,  and  the  members  of  the  board  and  of 
the  commission,  and  their  respective  engineers  shall  at  all 
times  have  free  entry  to  the  premises  for  the  purpose  of 
inspecting  the  same. 

To  the  extent  of  its  lawful  powers  the  company  may  Additional  uses. 
make  other  incidental  uses  of  the  premises  not  impairing 
the  use  thereof  for  transportation  of  passengers,  or  dimin- 
ishing or  impairing  the  safety,  accommodation,  conven- 
ience or  comfort  of  passengers;  provided,  however,  that 
upon  notice  in  writing  at  any  time  from  the  board  that  in 
its  opinion  any  such  incidental  use  impairs  the  use  for 
transportation,  or  diminishes  or  impairs  the  safety,  accom- 
modation, convenience  or  comfort  of  passengers,  it  will 
forthwith,  to  the  extent  specified  in  the  notice,  discontinue 
such  incidental  use. 

If  the  company  permits  any  other  corporation  or  person  ^^^"'t<f. '^"'^ 
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to  place  or  maintain  wires,  ducts  or  other  structures  within 
the  premises,  it  shall  be  only  to  such  extent  as  will  not 
interfere  with  the  safe  and  convenient  operation  of  the 
railway  and  other  apparatus  which  the  company  or  the 
city  is  authorized  to  put  therein,  and  the  company  agrees 
not  to  permit  any  gas  pipes  to  be  placed  therein,  or  any 
water  pipes  except  such  as  may  be  needed  for  fire  protec- 
tion and  other  uses  therein. 

Except  as  herein  above  provided  the  company  shall  not 
have  the  right  to  place  in  the  premises  or  attach  thereto 
any  structures,  machinery,  merchandise,  apparatus,  adver- 
tisements or  property  of  any  sort  which  are  not  necessary 
or  proper  for  the  operation  of  its  railway  therein  and  the 
performance  of  its  agreements  herein  contained. 

The  city  may  place  in  the  premises  such  wires  and  ap- 
paratus as  may  be  necessary  for  its  police  and  fire-alarm 
service,  to  be  used,  however,  exclusively  for  such  service, 
and  to  be  so  located  as  not  to  interfere  with  the  use  of  the 
premises  which  the  company  is  hereby  authorized  to  make, 
for  which  privilege  the  city  shall  allow  such  compensation 
as  the  mayor  and  the  company  may  agree  upon,  or  in  case 
of  difference  as  may  be  determined  by  arbitration  as  here- 
in provided,  to  be  paid  at  or  before  the  time  when  the  next 
payment  of  rental  is  made.  The  location,  construction, 
maintenance  and  repair  of  such  wires  and  apparatus  shall 
be  subject  to  such  reasonable  directions  and  regulations 
as  the  company  may  impose,  or  in  case  of  any  disagree- 
ment, as  the  board  may  determine. 
^enaity.''"'^  In  the  event  of  the  failure  of  the  company  or  its  assigns 

to  pay  the  rental  for  three  months  after  such  rental  shall 
have  become  due,  or  in  the  event  of  a  failure  to  maintain 
and  operate  a  railway  within  the  premises,  and  if  such 
failure  shall  have  continued  for  three  months,  then  in 
either  of  said  events  the  city  upon  three  months'  notice, 
such  default  still  continuing,  shall  have  the  right  to  ter- 
minate this  contract  and  to  re-enter  upon  and  repossess 
itself  of  the  premises,  unless  such  failure  to  maintain  and 
operate  grows  out  of  the  act  of  God,  or  public  enemies, 
mobs  or  riots,  works  or  excavations  carried  on  or  permitted 
by  the  city  or  other  public  authority,  explosions  or  the 
bursting  of  pipes  outside  the  premises,  or  the  falling  or 
settling  of  buildings;  or  grows  out  of  the  filling,  caving  in 
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or  other  physical  obstruction  of  the  premises  or  any  part 
thereof  not  due  to  any  unlawful  or  negligent  act  of  the 
company,  or  its  agents,  servants  or  licensees,  in  the  use  of 
the  premises,  or  to  any  failure  of  the  company  to  maintain 
the  premises  in  good  order  and  condition  so  far  as  it  is 
herein  required  so  to  do;  or  grows  out  of  leakage,  or  the 
location,  maintenance  or  use  of  the  wires  or  other  appar- 
atus which  the  city  is  herein  authorized  to  maintain  in  the 
premises.  In  case  the  right  of  reentry  and  repossession 
above  given  shall  be  exercised,  all  the  tracks,  wires,  ducts, 
apparatus,  equipment  and  other  property  of  the  company 
or  its  assigns  within  the  premises  shall  become  the  prop- 
erty of  the  city  and  shall  be  paid  for  by  it  at  a  valuation 
to  be  determined  as  herein  provided  upon  termination  of 
use. 

In  case  of  difference  between  the  city,  acting  by  its  Arbitration. 
mayor,  and  the  company  upon  any  matter  as  to  which 
arbitration  is  herein  provided  for,  the  matter  in  dispute 
shall  be  left  to  the  decision  of  three  persons,  one  to  be 
selected  by  the  mayor  of  the  city,  one  to  be  selected  by  the 
company  and  the  third  by  the  two  thus  chosen,  the  award 
of  the  majority  of  whom  shall  be  binding  upon  the  parties. 

In  respect  to  the  equipment,  use  and  operation  of  the  ^he  ramjiany 
railway  to  be  located  in  the  premises  and  transportation  *o  i^^- 
thereon,  the  company  is  to  have  all  the  powers  and  priv- 
ileges and  be  subject  to  all  the  duties,  liabilities,  restric- 
tions and  provisions  set  forth  in  general  and  special  laws 
which  now  are  or  hereafter  may  be  in  force  applicable  to 
it,  so  far  as  the  same  do  not  impair  contract  rights  or  priv- 
ileges, acquired  under  any  law  or  otherwise. 

It  is  agreed  that  the  recital  or  repetition  in  this  contract 
of  certain  provisions  of  the  act  is  not  understood  or  in- 
tended either  to  extend  or  impair  the  operation  or  effect  of 
such  provisions,  but  is  for  convenience  of  reference,  and 
that  such  recital  or  repetition  shall  convey  no  implica- 
tion that  any  other  provision  of  said  act  is  not  equally 
operative  and  effective. 

In  witness  whereof  the  Boston  Transit  Commission  has 
executed  this  instrument  by  the  signature  of  a  majority 
of  its  members  pursuant  to  a  vote  of  the  commission,  its 
members  not  being  bound  in  their  personal  capacity,  and 
the   Boston  Elevated   Railway   Company  has  caused  its 
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name  and  corporate  seal  to  be  affixed  hereto  by  its  presi- 
dent thereto  duly  authorized. 

GEORGE  G.  CROCKER,  1 
C.  H.  DALTON,  !     The  Boston 

THOMAS  J.  GARGAN,      f        Transit 
GEO.  F.  SWAIN,  Commission. 

HORACE  G.  ALLEN.         J 

The  Boston  Elevated  Railway  Company 

By 
[Seal]  WILLIAM  A.  BANCROFT, 

President. 
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Boston,  December  24,  1904. 
The  following  was  passed  at  a  meeting  of  the  Boston  Transit 
Commission  held  December  24,   1904: 

"Voted,  that  a  lease  of  the  East  Boston  tunnel,  in  the  form  as 
given  in  Document  No.  50G7,  be  executed  by  the  Commission  and, 
when  the  same  has  been  signed  also  by  the  Boston  Elevated  Rail- 
way Company,  that  delivery  of  the  same  in  exchange  be  made." 
A  true  copy. 
Attest : 

(Signed)         B.  Leighton  Beal. 

Secretary. 

I  hereby  certify  that  the  accompanying  lease  is  the  document 
referred  to  in  the  foregoing  vote  as  Document  No.  5067. 

(Signed)         B.  Leighton  Beal. 

Secretary. 

Boston  Elevated  Railway  Co. 
Secretary's  Office, 
Boston,   Mass.   Dec.    16th,    1904. 
At  a  special  meeting  of  the  Directors  of  the  Boston  Elevated 
Railway  Company  duly  called  and  held  this  day,  the  following 
vote  was  passed: 

Voted:     That  the  President  be  authorized  to  execute  with  the 
Boston  Transit  Commission  such  lease  of  the  East  Boston  Tunnel 
to  this  company  as  may  be  approved  by  the  Executive  Committee. 
A  true  copy. 
Attest : 

(Signed)  John  T.  Burnett. 

Secretary. 

Boston,  Mass.,  Dec.  22nd,  1904. 
At  a  special  meeting  of  the  Executive  Committee  of  the  Board 
of  Directors  of  the  Boston  Elevated  Railway  Company  duly  called 
and  held  this  day  the  following  vote  was  passed: 

Voted:      To   approve   the   foregoing   lease   of   the   East    Boston 
Tunnel  to  this  company. 
A  true  copy. 
Attest : 

(Signed)         John  T.   Burnett. 

Secretary. 
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To  Charles  River  Bridge  discontinued    26 

To  be  included  in  appurtenances 49,  65,  78,  79 

To  subway,  alterations  in 53 

cost  of 53 

To     B.  &  E.  tunnel  stations  to  be  kept  free  from  ice  and  snow.  .  .  86 
APPROVAL 

Required    by    R.  R.   Com.  of   plans 53 

by  B.  T.  C.  in  certain  matters  relative  to  B.  &  E.  tunnel 

79,80,81,82,83,84,85 

by   R.    R.    Com 79,  86 

ARBITRATORS 

Three,  may  value  property  of  B.  &  E.  in  tunnel  after  expiration  of  use  84 

how  appointed 84 

report  of,  binding 84 

ARCHITECT 

May  be  employed  by  Subway  Commission 15 

AWARD 

For  damages  to  property 51,  68 

not  to  be  appealed  from 54 

Of  contracts  for  work  on  B.  &  E.  tunnel  to  be  approved  by  B.  T.  C.  85 
BACK  BAY  FENS 

R.  S.,  westerly  terminal  of,  may  be  at  or  near. 65 

no  compensation  to  be  paid  if  so  located 78 

BEACON  HILL 

Two-track  subway  may  pass  under 25 

BEACON  STREET 
See  Streets. 
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BLUE  HILL  AVENUE  Page 

See  Streets. 
BOARD 

Subway  Commission  to  be,  of  City  of  Boston 14 

BOARD  OF  ALDERMEN 

See  Aldermen,  Board  of. 
BOARD  OF  COMMISSIONERS  OF  SINKING  FUNDS 

See  Sinking  Fund. 
BOARD  OF  HARBOR  AND  LAND     COMMISSIONERS 

See  Harbor  and  Land  Commissioners. 
BOARD  OF  RAILROAD  COMMISSIONERS 

See  Railroad  Commissioners. 
BOARD  OF  STREET  COMMISSIONERS 

See  Street  Commissioners. 
BONDS 

On  contracts  for  work 50,  67,  85 

May  be  issued  by  Bo.  El.  R.   C 53 

Boston  Transit,  exempted  from  provisions  of  Act  of  1909,  c.  486.  ...       76 

B.  &  E.  to  give,  to  secure  City  and  others  from  loss,  &c.,  by  work  on 

tunnel 81 

See  also  Loan. 
BOOKS 

May  be  sold  in  B.  &  E.  tunnel,  under  certain  conditions 87 

BOOTHS 

May  be  placed  in  B.  &  E.  tunnel  for  sale  of  certain  articles,  under 

certain  conditions 87 

R.  R.  Com.  may  order  removed 87 

BORINGS 

Expenses  of    49,  66 

BOSTON,  CITY  OF 

Fee  of  lands  or  rights  of  way  taken  to  vest  in 15,  27,  51,  64,  68 

liable  for  damages 15,  51,  68 

not  liable  for  takings  made  for  B.   &  E.   tunnel 83 

May  issue  loan  outside  of  debt  limit 15,  28,  46,  54,  56,  58,  72 

Land  may  be  transferred  to,  between  Haverhill  and  Canal  streets.       33 
how  paid  for    34 

E.  B.  Tunnel,  shall  take  care  of  leakage  in 44 

tolls  for,  Bo.  El.  R.  C.  shall  be  agent  of,  to  collect 45 

Contracts  for  work  may  be  made  in  name  of 50,  66 

To  be  at  no  expense  for  removal  or  relocation  of  certain  underground 

structures 52,  69 

to  be  repaid  by  owner  when  work  is  done  by  B.  T.  C 52,  69 

Contract  for  use  of  new  tunnel  and  subway  shall  be  in  name  of.  .        52 
for  use  of  R.  S 69 

Rights  and  restrictions  of,  when  term  of  B.  T.  C.  expires 55,  72 

May  secure  carrying  out  of  certain  acts  through  courts 56,  72,  88 

Voters  of,  to  pass  upon  acceptance  of  act  of  1902  under  certain  cir- 
cumstances           56 

Subways  and  tunnels  to  be  property  of 56 

Subway  system,  development  of,  to  be  inquired  into  by  B.  T.   C.       59 
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BOSTON,  CITY  OF,  continued.  Page 
Transit  bonds  of,  exempted  from  provisions  of  s.  26,  c.  486,  Acts 

of  1909    76 

B.  &  E.  tunnel,  to  be  secured  from  loss,  &c.,  by  work  on,  by  filing 

of  bond   81 

property  of,  not  to  be  taken  for '. 81,  82 

to  be  constructed  without  cost  to 83 

to  be  deeded  to,  upon  completion   83 

may  take  property  in,   after  expiration  of  term  of  use  at  fair 

valuation 84 

to  be  restored  to,  in  good  condition  at  termination  of  use 86 

expense  of  certain  repairs  to,  to  be  paid  by 86 

may  place  certain  wires  and  apparatus  in 87 

regulations  of  B.  &  E.  to  govern 87 

if  not  agreed  to,  to  be  determined  by  R.  R.  Com 87 

not  responsible  for  damages  resulting  from  construction  of 87 

suits  against,  to  be  defended  by  B.  &  E 87 

exception 88 

annual  tax  on  portion  of,  in  Boston  to  be  paid  to,  by  B.  &  E.  88 
may  apply  to  Supreme  Judicial  Court  for  termination  of  use  of, 

by  B.  &  E.,  under  certain  circumstances 89 

if  granted,  may  enter  and  take  possession  of  property 89 

how  pq,id  for 89 

BOSTON  COMMON 

See  Common,  Boston. 
BOSTON  ELEVATED  RAILWAY  COMPANY 

Original  charter 16 

amended    34 

Compensation  tax,  shall  pay  to  State 40 

part  of,  may  be  used  for  E.  B.  Tunnel  loan  requirements 45 

May  request  subway  under  Cambridge  street 36 

shall  make  agreement  for  sole  use  of 37 

term  and  rental 37 

to  pay  cost  of  street  widenings  for 37 

loan  for 46 

connection  with  E.   B.   Tunnel  and  any  other  subway,  consent 

of,  required  for 48 

May  request  alterations  in  subway 41 

cost  of,  how  paid   41 

loan  for 46 

Charlestown  bridge  to  be  built  to  carry  structure  of 42 

cost  of 42 

May  use  subway 41 

E.  B.  Tunnel,  shall  lease 45 

tolls  for,  shall  be  agent  of  City  to  collect 45 

To  agree  with  B.  T.  C.  when  to  begin  construction  of  new  subway  49 

of  R.  S 72 

Shall  execute  contract  for  use  of  new  tunnel  and  subway 52 

for  use  of  C.  C 63 

of  R.  S 69 

Shall  remove  elevated  cars  from  subway 53 
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New  tunnel  to  be  part  of  elevated  road  operated  by 53 

certain  elevated  structures  may  be  discontinued  by 54 

property  used  for  connecting,  with  subway  may  be  sold  by.  .  .  .  54 

proceeds 54 

not  to  impair  capital  of 54 

May  appeal  from  determination  of  important  questions  by  B.  T.  C.  54,  57,  59 

exception 54 

Use  and  control  of  new  subway  to  be  subject  to  rights  of  W.  E.  S.  R. 

under  lease  to 54 

of  R.    S 70 

C.   C,  shall  request  B.  T.  C.   to  construct 61 

B.  T.  C.  to  give,  notice  of  determination  of  method  of  construc- 
tion    61 

determination  may  be  appealed  from ,61 

Riverbank  Subway,  location  plan  for,  to  be  submitted  to.  ......  .  66 

may  issue  stock  for  expenses  of 70 

to  be  granted  locations  for  surface  tracks  to  connect,  with  cer- 
tain existing  surface  tracks,  &c 77 

right  of,  to  maintain  poles,  wires,  &c 78 

To  accept  Acts  of  1907,  c.  573 73 

Acts  of  1910,  c.  579 78 

Jt.  Bd.  to  investigate  advisabihty  of   consoUdation  of,  with  W.  E. 

S.  R 74,92 

exchange  of  stocks  of,  and  W.  E.  S.  R 74,  92 

holding  of  stock,  &c.,  of  other  companies 74,  92 

extension  of  elevated  railroad  of,  to  Medford 74 

of  existing  leases  with,  in  advance  of  expiration 92 

R.  R.  Com.  to  approve  use  of  B.  &  E.  tunnel  by 86 

and  B.  T.   C.  to  consent  to  connection  of  B.  &  E.  tunnel  with 

Washington  street  tunnel •  79 

BOSTON  TRANSIT  COMMISSION 

See  Commission. 
BOSTON  TUNNEL  AND  SUBWAY  LOAN 

See  Loan. 
BOSTON  &  ALBANY  RAILROAD 

See  Railroad. 
BOSTON  AND  EASTERN  ELECTRIC  RAILROAD  COMPANY 

Jt.   Bd.      to  investigate  advisabihty  of  authorizing,   to  construct  a 

tunnel  and  subways  in  Boston 75 

Tunnel,  may  construct 78,  79,  85 

authority  to,  may  be  terminated 89 

without  cost  to  City  83 

may  issue  stock,  &c.,  to  meet  cost  of 79 

when  to  begin   81 ,  85,  89 

to  award  contracts  for  work  on,  to  satisfaction  of  B.  T.  C 85 

may  make  alterations  in  or  additions  to,  with  approval  of 

B.  T.  C 85 

to  make  preliminary  investigations,  &c.,  for 80 

expense  of 81 

may  enter  hmds  for,  and  place  and  maintain  marks  in.  .  .  .  80 
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BOSTON  AND  EAvSTERN  ELECTRIC  RAILROAD  COMPANY,  continued. 
Tunnel,  continued.  Page 

damages,  how  recovered 81 

to  apply  to  Jt.   Bd.  for  location  for 81 

to  file  plan  of  location  of,  with  City  Engineer 81 

may  use  public  ways  and  lands  for 81 

may  take  certain  property  and  easements  for 81 

with  B.  T.  C.  to  agree  as  to  damages 83 

with  approval  of  B.   T.   C.   may  sell  or  lease  certain  prop- 
erty taken  for 84 

proceeds,  how  applied • 84 

to  convey,  to  City  upon  completion 83 

~  to  have  sole  use  of,  for  forty  years 83 

and  B.  T.  C.  to  agree  upon  value  of  property  in,  after  expiration 

of  use 84 

in  case  of  difference  to  select  one  arbitrator 84 

to  pay  cost  of  removal  or  relocation  of  certain  underground  struc- 
tures, &c 84 

may  remove  certain  structures 84 

to  pay  damages  for  which  City  is  liable  by  work  on 83 

during  construction  of,  streets  to  be  kept  open  for  traffic  be- 
tween certain  hours ■ .  85 

to  maintain,  in  good  condition 86 

to  restore,  to  City  in  good  condition  after  termination  of  use.  86 

to  be  repaired  by,  and  cost  of  same  paid  by 86 

exceptions   ■ 86 

entitled  to  permit  to  open  streets  for 86 

not  to  remove  property  from 86 

exception 86 

not  obliged  to  rebuild,  if  destroyed  by  act  of  God 86 

to  keep,  and  approaches  to  stations  clean  and  free  from  ice  and 

snow     86 

to  suitably  light  and  ventilate 86 

to  be  compensated  for  use  of,  by  other  companies 86 

may  place  booths  and  advertisements  in,   under  certain  condi- 
tions    87 

R.  R.   Com.  may  order  discontinuance  of 87 

may  permit  certain  privileges  in 87 

City  wires  and  apparatus  to  be  placed  in 87 

may  make  regulations  for  use  of 87 

any  disagreement  to  be  determined  by  R.  R.  Com.  87 
to  defend  suits  for  damages  to  persons  or  property  in  operation 

and  use  of    87 

exception 88 

to  pay  tax  to  City  upon  portion  of,  in  Boston 88 

when  paid  and  how  computed 88 

certificate  of  satisfactory  completion  of,  to  be  given  by  Jt.  Bd. 

before  opening  for  use 88 

Shall  pay  to  City  Treasurer  $10,000  as  special  fund  for  payment  of 

certain  expenses 80 

to  keep  amount  of  fund  at  $10,000 80 
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BOSTON  AND  EASTERN  ELECTRIC  RAILROAD  COMPANY,  continued. 
Shall  pay,  continued.  Page 

any  balance  to  be  returned  to,  after  completion  of  work .  .        80 
To  give  bond  to  secure  City  and  others  against  loss,  &c.,  by  work  on 

tunnel    81 

To  establish  special  fund  with  trust  company  to  pay  for  takings.  .        82 

to  add  to  fund  as  required 82 

any  balance  to  be  returned  to 82 

Subject  to  certain  laws  in  relation  to  damages  by  takings 82 

in  relation  to  taxation 88 

to  certain  provisions  of  c.  516,  Acts  of  1906 81,  88,  89 

To  accept  Act  of  1910,  c.  630.  . 88 

to  file  copy  of  acceptance  of,  with  Secretary  of  Commonwealth       88 

Certificate  of  exigency  to  be  issued  to,  -by  R.   R.    Com 88 

May  secure  carrying  out  of  Act  of  1910,  c.  630,  through  courts.  .        88 
Rights  of  City  in  event  of  failure  of,  to  fulfill  certain  obligations.        89 

in  such  case,  property  may  be  taken  by  City 89 

how  paid  for    89 

BOWDOIN  SQUARE 

See  Squares. 
BOYLSTON  STREET 

See  Streets. 
BOYLSTON-STREET  MALL 

See  Common.  .  * 

BRATTLE  STREET 

See  Streets. 
BRIDGES 

Charles  River,  and  Fitchburg  Railroad,  Charlestown  bridge  to  be 

built  between ■ 26 

may  be  discontinued    26 

Warren,  approaches  to,  may  be  made  of  certain  width 26 

may  be  reconstructed 26 

No  compensation  to  be  required  under  c.   119,  Pub.  Sts 26 

BROADWAY 

See  Streets. 
BROOKLINE  AVENUE 

See  Streets. 
BUILDINGS 

Right  may  be  taken  by  B.  T.  C.  to  go  through  or  under.  .26,  50,  64,  67 

by  B.  &  E 82 

May  be  sold  or  removed  from  lands  taken 27,  51,  68,  84 

May  be  taken  for  Cambridge-street  subway 37 

damages  for 37 

loan  for 46 

CABLES 

May  be  ordered  removed  or  relocated 85 

CAMBRIDGE  CONNECTION 

B.  T.  C.  to  construct 61 

to  determine  location 61 

method  of  construction  61 

when  to  begin 61 
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CAMBRIDGE   CONNECTION,  continued.  Page 

Lands  may  be  taken  for 62 

Construction  of,  within  certain  limits,  to  be  water-tight 62 

No  additional  structure  for,  to  be  placed  on  Common 62 

Park  street  subway  station  may  be  enlarged  for 62 

cost  of 63 

Contract  for  use  of,  to  be  executed  with  Bo.  El.  R.  C 63 

CAMBRIDGE  STREET 

See  Streets. 
CANAL  STREET 

See  Streets. 
CAPITAL 

Of  Bo.  EL  R.  C.  not  to  be  impaired  by  sale  of   certain   property.        54 
CARS 

Contract  for    running  of,  in  new  tunnel  and  subway,  to  be  made.  .        52 

May  be  operated  by  Bo.  El.  R.  C.  on  new  elevated  structures 53 

Elevated,  shall  be  removed  from  subway 53 

amended    57,  59 

Electric  railroad  trains  of,  may  be  operated  in  B.  &  E.  tunnel.  .  .        79 
CASTLE  STREET 

See  Streets. 
CAUSEWAY  STREET 

See  Streets. 
CERTIFICATE 

Of  satisfactory  completion  of  B.  &  E.  tunnel  to  be  given  Company 

by  Jt.  Bd.  before  opening  for  public  use 88 

Of  exigency  may  be  issued  to  B.  &  E 88 

upon  issuance,  Company  to  perform  certain  obligations 89 

may  construct  tunnel 89 

CHAIRMAN 

To  be  member  of  Board  of  Subway  Commissioners 14 

Of  B.  T.  C,  how  chosen 24 

CHANGES 

In,  and  additions  to,  subway  may  be  made 57 

amended 59 

CHARLES  RIVER 

Bridge  to  be  constructed  over 26 

CHARLES  RIVER  BASIN  COMMISSION 

And  B.  T.  C.  shall  determine  reduction  in  cost  of  embankment  and 

park  by  construction  of  R.  S 70 

certain  determinations  of,  may  be   appealed   to   R.  R.  Com.  by 

Bo.  El.  R.  C ■ 71 

CHARLES  RIVER  BASIN  EMBANKMENT  AND  PARK 

R.  S.  to  be  constructed  in 65,  67 

structures  of,  above,  not  to  obstruct  view 66 

Value  of  benefit  of,  upon  real  estate 68 

Reduction  in  cost  of 71 

Changes   in  plans  for,   may  be   determined  necessary  by  B.   T.    C.       66 

CHARLES  RIVER  BRIDGE 
See  Bridges. 
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CHARLESTOWN  BRIDGE  Page 

To  be  built  over  Charles  River 26 

Approaches  to,  may  be  made  of  certain  width 26 

Charlestown  street,  as  approach  to,  to  be  widened  by  Street  Com- 
missioners         33 

No  compensation  to  be  required  under  c.   119,  Pub.  Sts 26 

Part  of  rapid  transit  loan  for,  to  be  inside  debt  limit 28 

Shall  be  built  to  bear  elevated  structure 42 

cost  of,  how  paid -42 

CHARTER 

Of  Bo.  El.  R.  C 16 

amended    34 

CITY  COUNCIL 

See  Council,  City. 
CITY  ENGINEER 

See  Engineer,  City. 
CITY  OF  BOSTON 

See  Boston,  City  of. 
CITY  SURVEYOR 

See  Surveyor,  City. 
CITY  TREASURER 

See  Treasurer,  City. 
COLUMBUS  AVENUE 

See  Streets. 
COMMISSION 

Boston  Transit,  how  appointed 23 

term  of  office 24 

extended 47,  55,  60,73 

appointments,  how  made    '. 55 

provisions  after  expiration  of 55,  72 

extension  of  term,  and  powers  of,  until  1904,  how  provided 

for 56 

vacancy  in,  how  filled 24,  60,  73 

compensation  of    24,  60,  73 

how  organized 24 

may  choose  secretary,  engineers  and  employees 24 

duties  and  compensation  of 24 

may  be  removed 24 

account  of  expenses  to  be  kept 24 

of  E.  B.  Tunnel  to  be  separate 46,  57,  58 

shall  report  to  City  Council 24 

powers  of,  under  acts  of  1894  and  1897  extended 48,  60,  73 

may  discontinue  portion  of  Travers  street  and  other  streets ...       24 

shall  discontinue  portion  of  Travers  street 41 

may  use  public  ways  and  lands 26,  50,  67 

may  take  certain  property  and  easements 26,  50,  67 

damages  for .  .  .  . ' 27,  51 ,  68 

amended    30 

may  order  removal  or  relocation  of  certain  structures 28,51,69 

may  take  strip  of  land  to  Franklin  Park 29 

may  transfer  certain  land  to  City 33 
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Boston  Transit,  continued. 

how  paid  for    ^ 34 

E.   B.   Tunnel,  may  construct 25 

shall  construct 44 

loan  for 46,  56,  58 

Charlestown  bridge  shall  be  constructed  over  Charles  River  by  26 

authority  to  make  takings  for 26 

shall  be  built  to  bear  elevated  structure 42 

subway,  may  construct,  for  four  tracks 24 

amended    30 

authority  to  make  takings  for .  .  : 26 

expense  of,  to  be  paid  from  rapid  transit  loan 28 

under  Cambridge  street,  etc.,  shall  be  constructed  at  request 

of  Bo.  El.  R.  C 36 

loan  for 46 

alterations  in,  to  be  made  at  request  of  Bo.  El.  R.  C 41 

cost  of 41 

loan  for 46 

elevated  cars  to  be  removed  from 53 

amended 57,  59 

after  removal,  to  be  restored  for  surface  cars 53 

cost  of 53 

may  make  additions  to  and  changes  in 57 

cost  of 57 

amended    59 

tracks,  certain  surface,  to  be  ordered  removed  by 27 

Warren  bridge  may  be  reconstructed  by 26 

new  tunnel  and  subway,  shall  construct. 49 

authority  to  make  takings  for 50 

contract  for  use  of,  shall  be  executed  by,  with  Bo.  El.  R.  C.  52 

loan  for,  to  be  issued  by  City  Treasurer  at  request  of .  .  .  .  54 
new  subway,  beginning  of  construction  of,  to  be  agreed  to  by, 

with  Bo.  El.  R.  C 49 

to  inquire  into  development,  etc.,  of  subway  system  of  City.  .  59 

Cambridge  Connection,  may  construct 61 

to  determine  method  of  construction  and  route  of 61 

may  mak6  takings  for 62 

may  enlarge  Park  street  subway  station  for 62 

cost  of 63 

to  execute  contract  for  use  of,  with  Bo.  El.  R.  C 63 

shall  investigate   teaming   traffic,    etc.  in  City 63 

authority  of,  to  make  takings  by  eminent  domain,  increased..  64 

Riverbank  Subway,  may  construct 65 

to  determine  location  of  westerly  terminal  of 65 

to  give  hearing  on  location  of 65 

shall  make  preliminary  investigations  for 66 

expense  of 66 

may  determine  certain  changes  in  plans  of  Charles     River 

Basin  embankment  and  park  necessary  for 66 

to  file  location  plan  for,  before  beginning  work 66 
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may   use   public  ways  and  lands  for,  without  compensation  67 

may  make  takings  for 67 

may  order  removal  or  relocation  of  certain  structures  for ....  69 

contract  for  use  of,  shall  be  executed  by,  with  Bo.  El.  R,  C.  69 

loan  for 71 

beginning  of  construction  of,  to  be  agreed  to  by,  and  Bo. 

El.  R.  C 72 

westerly  terminal  of,  may  relocate 77 

and   Charles   River   Basin   Commission   shall   determine   certain 

reduction  in  cost  of  embankment  and  park.  ...  70 

bonds  exempted  from  provisions  of  Act  of  1909,  c.  486 76 

tp  make  investigation  relative  to  construction  of  subway  from 

Park  street  to  South  station 90 

of  subways  from  Boston  to  Dorchester  and  South  Boston.  90 
Boston  &  Eastern  Electric  Railroad  tunnel,  and  Bo.  El.  R.  C. 
to   consent   to   connection  of,  with  Washington 

street  tunnel 79 

certain  expenses  of,  to  be  paid  from  B.  &  E.  special  fund.  80 

may  make  investigations,  &c.,  for 80 

to  approve  bond  given  by  B.  &  E.  to  secure  City  from  loss  by 

work  on 81- 

to  approve  takings  for 81 

B.  &  E.  special  fund  for  takings  for,  to  estimate  amount  of  82 

to  approve  payments  from 82 

may  require  B,  &  E.  to  add  to 82 

to  certify  to  payment  of  all  claims  for  takings 82 

to  agree  with  B.  &  E.  as  to  amount  of  damages  by  takings  for  83 
and  Bo.  El.  R.  C.  to  agree  as  to  value  of  property  of  Com- 
pany in,  after  determination  of  use 84 

to  select  one  arbitrator  in  case  of  difference 84 

to  approve  sale  or  lease  of  certain  property  taken  for 84 

may  order  removal  or  relocation  of  certain  structures  for ...  84 
to  approve  cost  of  removal  or  relocation  of  any  property  of 

Commonwealth  for 84 

may  cause  removal  and  replacement  of  certain  City  prop- 
erty for 84 

shall  approve  plans,  &c.,  for,  before  construction  is  begun  85 

letting  of  contracts  for  work  on 85 

alterations  or  additions  to 85 

to  have  supervision  over  work  on 85 

expense  of 85 

to  decide  necessity  for  ventilation  in 86 

members  and  engineers  of,   to  have  free  entry  to,   for  in- 
spection    88 

to  determine  cost  of  portion  of,  in  City  for  taxation  purposes  88 

may  secure  carrying  out  of  act  of  1910,  c.  630,  through  courts.  88 
members   of,  not   personally  liable  for  any  acts  of,  R.  R.  Com., 

or  Jt.  Bd.  under  Acts  of  1910,  c.  630 89 

Subway,  how  appointed 14 
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COMMISSION,  continued.  Page 
Subway,  continued. 

chairman  to  be  member  of 14 

secretary  not  to  be  member  of 14 

compensation 14 

to  constitute  board  of  City 14 

subway  to  be  built  by 14 

power  to  compel  use  of 15 

may  authorize  pipes,  wires  and  conduits  to  be  placed  in,  and 

fix  compensation  for 16 

certain  pipes  and  sewers  to  be  cared  for  by 16 

streets  over,  to  be  resurfaced  and  repaved  by 16 

authority  to  make  takings  for 14 

may  employ  engineers  and  architect 15 

to  report  to  City  Council 16 

See  also  Joint  Board. 

See  also  Joint  Board  on   Metropolitan  Improvements. 
COMMON,  BOSTON 

Boylston-Street  Mall,  two-track  subway  may  pass  under 25 

may  be  permanently  occupied  above  surface  for  certain  purposes  25 

amended    31 

Park-Street  Mall,  two-track  subway  may  pass  under 25 

amended    30 

no  portion  above  surface  to  be  permanently  occupied 25 

exception 25 

amended    31 

Tremont-Street  Mall,  four-track  subway  may  pass  under 24 

amended    30 

may  be  permanently  occupied  above  surface  for  certain  purposes  25 

amended  31 

Malls,  subway  shall  not  extend  under 14 

amended    , 31 

Ventilation  of  subway  on  surface  of 31 

Riverbank  Subway  to  be  constructed  under 65 

COMMONWEALTH 

Not  to  take  property  without  payment 56 

Removal  and  relocation  of  any  property  of,  for  B.  &  E.  tunnel  sub- 
ject to  approval  of  public  authorities 84 

to  be  paid  for  by  B.  &  E 84 

COMMONWEALTH  AVENUE 

See  Streets. 
COMPANY 

See  Boston  Elevated  Railway  Company. 
COMPANY,  GAS 

See  Gas. 
COMPENSATION 

Of  Subway  Commission 14 

For  use  of  subway 15 

to  be  paid  to  City 15 

for  pipes,  wires  and  conduits 16 

Of  B.  T.  C 24,60,73 
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COMPENSATION,  continued.  Page 
None  to  be  required  under  c.    119,   Pub.    Sts.,  for  construction  of 

Charlestown  bridge 26 

for  use  of  public  ways  and  lands 50,  67,  81 

For  track  locations  in  subways  and  tunnels,  how  fixed    27 

amended    31 

For  placing  various  underground  structures  in  subway 28 

For  use  of  subways  and  locations  therein,  how  used 29 

of  new  tunnel  or  subway,  or  for  lands  or  rights  taken,  how  used  55 

of  E.  B.    Tunnel 45 

Tax  to  be  paid  by  Bo.  El.  R.  C 40 

part    of,    may    be   used  for    E.    B.    Tunnel  loan    requirements  45 
To  be  paid  by  Commonwealth,  if  tunnels  and  subways  and  receipts 

therefrom  are  taken 56 

None  to  be  paid  for  construction  of  R.  S.  within  certain  limits.  ...  78 

Jt.  Bd.  on  Metropolitan  Improvements   to  receive  no  extra 76 

Jt.  Bd.  to  receive  no  extra 90 

None  for  use  of  public  ways  and  lands  for  B.  &  E.  tunnel 81 

For  use  of  B.  &  E.  tunnel  by  railroad  or  railway  companies 86 

COMPLETION 

After,  of  new  tunnel,  elevated  trains  to  be  removed  from  subway.  .  53 

of  new  subway,  certain  surface  tracks  may  be  ordered  removed  54 

Of  new  tunnel  and  subway  after  expiration  of  B.  T.  C 55 

Of  R.  S.  after  expiration  of  B.  T.  C 72 

Upon,  of  B.  &  E.  tunnel,  Company  to  deed  to  City 83 

CONDUITS 

May  be  placed  in  subway 16 

compensation  for 16 

May  be  ordered  removed  or  relocated 28,  51,  69,  84 

B.  T.  C.  may  grant  locations  in  or  adjoining  subways  for 28 

may  fix  compensation  for 28 

B.  &  E.  may  permit,  to  be  placed  in  tunnel 87 

CONGESTION 

Of  certain  traffic  to  be  investigated  by  B.  T.   C 63 

CONNECTIONS 

Property  of  Bo.  El.  R.  C.  for,  between  elevated  railway  and  subway 

may  be  sold 54 

R.  S.  may  have,  with  Subway,  and  with  existing  or  other  tracks.  .  65 

between,  and  certain  surface  tracks  provided  for 77 

Included    in   appurtenances 65,  79 

Of  B.  &  E.  Tunnel  with  Washington  Street  Tunnel  to  be  consented 

to  by  B.  T.  C.  and  Bo.  El.  R.  C 79 

manner  of,  to  be  determined  by  Jt.   Bd 79 

with  tracks  in  City,  to  be  permitted  by  Company 86 

CONSTRUCTION 

Of  subway,  location  plan  to  be  filed  before  beginning 25 

portion  of  interest  on  rapid  transit  loan  to  be  charged  to 32 

Of  new   tunnel  and  subway,  location  plan  to  be  filed  before  beginning  50 

provisions  for,  in  act  of  1902,  to  be  embodied  in  contract  for  use  of  52 

expenditures  for,  to  be  included  in  determining  net  cost  of 52 

to  include  interest  on  loan  to  beginning  of  use  of 52 
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CONSTRUCTION,  continued.  Page 
Of  new  tunnel,   continued. 

proceeds  from  sale  of  lands 55 

in  subway  by  B.  T.  C,  authorized 57 

amended    59 

Further,  of  subways,  B.  T.  C.  shall  consider 59 

Of  C.  C,  within  certain  limits,  to  be  water-tight 62 

Of  R.  S.,  within  certain  limits,  to  be  water-tight 65 

time  of  beginning,  how  determined 72 

Of  B.  &  E.  tunnel  authorized 79 

stock,  &c.,  may  be  issued  to  pay  for 79 

when  to  begin '. 81,  85,  89 

to  be  done  without  cost  to  City 83 

limit  of  time  for 89 

During,   streets  to  be  kept  open  for  traffic  between  certain  hours 

25,  50,  67,  85 

public  holidays  excepted 50,  67,  85 

Treatment  of  certain  property  interfering  with 51,  69,  84 

Jt.   Bd.   to  consider  advisability  of,   of  additional  subways,    etc.  ...  74 

of  tunnel  and  subways  in  City  by  B.   &  E 75 

certain   petitions   in   relation   to,   and   use   of   subways   in    City 

(West  end  loop)    90 

of  subway  from  Park  street  to  South  Station 90,  92 

of  subways  to  Dorchester  and  South  Boston 90,  92 

CONSOLIDATION 

Of  Bo.  El.  R.  C.  and  W.  E.  S.  R.,  Jt.  Bd.  to  investigate 74,  92 

CONTRACT 

For  use  of  subway,  how  made 27 

amended 31 

term  of    28 

amended    32 

of  Cambridge-street  subway,  how  made 37 

of  E.  B.  Tunnel,  term  of 45 

of  new  tunnel  and  subway,  to  be  executed  by  B.  T.  C.  with  Bo. 

El.  R.  C 52 

limit  of  time  for  execution 52 

term  of,  and  rate  of  rental 52 

differences  between  B.  T.  C.  and  Bo.  El.  R.  C 52 

certain  portions  of  act  of  1902  to  be  embodied  in 52 

if  executed,  when  work  of  construction  is  to  begin 52 

certain  locations,  etc.,  granted  to  Bo.   El.   R.   C 53 

referendum  provided  on  act  of  1902 56 

during  term  of,  new  tunnel  to  be  considered  part  of  elevated 

railway 53 

execution  of,  how  provided  for 56 

Existing  or  future,  receipts  from,  to  be  property  of  City 56 

proviso 56 

For  use  of  C.  C. ,  how  made 63 

term  of,  and  rate  of  rental 63 

of  R.  S. ,  to  be  executed 69 

term  of,  and  rate  of  rental 70 
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CONTRACT,  continued.                       '  Page 
For  use,   continued.                                        • 

differences  between  B.  T.   C.  and  Bo.  El.  R.  C 70 

certain  portions  of  act  of  1907  to  be  embodied  in 70 

Jt.    Bd.    to   investigate   advisability   of  extensions   of  existing,   with 

Bo.  El.  R.  C.  in  advance  of  expiration 92 

B.  &  E.  to,  so  as  to  protect  City  from  liability 83 

CONTRACTOR 

For  work  on  new  tunnel  and  subway,  shall  sign  written  instrument  for 

alteration  of  contract 50 

on  Riverbank  Subway 67 

on  B.  &  E.  tunnel  to  furnish  bond  satisfactory  to  B.  T.  C.  .  .  .  85 
CONTRACTS 

For  work  on  new  tunnel  and  subway,  how  made 50 

may  be  altered  under  certain  conditions 50 

For  work  on  R.  S. ,  how  made 66 

may  be  altered,  under  certain  conditions 67 

For  work  on  B.  &  E.  tunnel  to  be  let  to  satisfaction  of  B.  T.  C.  .  85 
CONTROL 

Of  R.R.  Corns.,  under  acts  of  1894  and  1897,  extended 53 

Of  new  subway,  if  acquired  by  Bo.  El.  R.  C,  to  be  subject  to  rights 

of  W,   E.   S.   R.   under  lease  to  former 54 

of  R.  S 70 

Advantages  of  single,  of  Bo.  El.  R.  C.  and  W.  E.  S.  R 92 

CONVEY 

B.  &  E.  to,  tunnel  to  City  upon  completion 83 

CORNHILL 

See  Streets. 
CORPORATIONS 

Authority  to  enter  lands  for  certain  purposes 27 

May  place  wires  in  subway 28 

Owning  certain  property  shall  comply  with  certain  orders.  .28,51,69,84 

R.  R.  Com.  to  approve  use  of  B.  &  E.  tunnel  by  certain 86 

B.  &  E.  to  permit  certain,  to  place  structures  in  tunnel 87 

COST 

Of  new  tunnel  and  subway,  how  determined 62 

certain  deductions  from 51 

Of  new  tunnel  to  include  expense  of  certain  alterations  in  subway  53 

Of  enlarging  Park  street  subway  station  for  C.  C 63 

Of  R.  S.,  how  determined 70 

B.  &  E.  tunnel,  to  be  met  by  issue  of  stock,  etc 79 

to  be  constructed  without,  to  City 83 

of,  repairs  to  be  paid  by  Company 86 

exceptions  86 

COUNCIL,  CITY 

To  determine  compensation  of  Subway  Commissioners 14 

rate  of  interest  on  subway  loan 15 

Subway  Commission  shall  report  to 16 

May  determine  compensation  of  B.  T.  C 24 

B.  T.   C.  shall  make  annual  report  to 24 

May  prescribe  officers  to  carry  on  construction  of  new  tunnel  and 

subway  after  expiration  of  B.  T.  C 55 
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COUNCIL,  EXECUTIVE  '  Page 

To  confirm  State  members  af  B.  T.  C 23 

And  Governor  to  approve  expenses  of  Jt.  Bd.  on  Metropolitan  Im- 
provements        76 

COURT 

Superior,  to  have  jurisdiction  over  damage  cases 27,  51,  68,  83 

limit  of  time  for  filing  actions 27,  51,  68,  81,  83 

Supreme  and  Superior,  may  enforce  act  of  1902 56 

of  1907    72 

of  1910    88 

Supreme  Judicial  may  declare  rights  of  B.  &  E.  in  tunnel  terminated       89 
COURT  STREET 

See  Streets. 
COVERINGS 

For  stairways,  Common  above  surface  may  be  occupied  for 25 

amended   31 

CURRENT 

Electric,  may  be  shut  off,  under  certain  circumstances 69,  85 

DAMAGES 

By  takings.   City  liable  for 15 

how  ascertained    15 

By  takings,  by  B.  T.  C,  how  ascertained 27,  68 

amended    30 

City  Uable   for ; ....  15,  51,  68 

how  ascertained  and   awarded 51,  68 

court  proceedings 51,  68 

To  be  paid  from  rapid  transit  loan 28 

By  takings  for  Cambridge-street  subway,  how  recovered 37 

loan  for    46 

Owners  of  certain  structures  not  to  be  entitled  to 52,  69,  84 

To  be  included  in  determining  net  cost  of  new  tunnel  and  subway.       52 
Award  of  or  agreement  upon,  by  B.  T.  C.  not  to  be  appealed  from  by 

Bo.  El.  R.  C 54 

None  to  be  paid  for  construction  of  R.  S.  within  certain  limits.  ...        78 

By  work  on  B.  &  E.  tunnel  to  certain  premises  to  be  paid  for 81 

City  to  be  secured  from  Liability  for 81,  83 

By  takings  for  B.  &  E.  tunnel,  how  provided  for 82 

B.  &  E.  and  B.  T.  C.  to  agree  as  to 83 

City  not  responsible  for,  to  persons  or  property  in  operation  or  use 

of  B.  &  E.  tunnel 87 

suits  for,  to  be  defended  by  Company 87 

exception 88 

DEBT  LIMIT 

Subway  loan  to  be  outside  of 15 

Rapid  transit  loan  to  be  outside  of 28,  57,  58 

part  of,  for  Charlestown  bridge,  to  be  inside  of 28 

New  tunnel  and  subway  loan  to  be  outside  of 55 

R.  S.  loan  to  be  outside  of 72 

DEDUCTIONS 

From  cost  of  new  tunnel  and  subway,  certain,   to  be  made 51 
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DEEDS,  REGISTRY  OF  Page 

Takings,     how    filed 14,  26,  50,  64,  67,  82 

DEERFIELD  STREET 

See  Streets. 
DELAY 

Of  teaming  traffic,  etc.,  in  City  to  be  investigated  by  B.   T.   C.  .        63 
DESCRIPTION 

Of  takings,  how  made 14,  27,  50,  67,  82 

DESTRUCTION 

If,  of  B.  &  E.  tunnel  caused  by  act  of  God 86 

DEVELOPMENT 

Of  subway  system  of  City,  etc.,  to  be  inquired  into  by  B.  T.  C.  .        59 
DIRECTORS 

Of  Boston  &   Eastern   Electric  Railroad  Company — See   Boston  & 
Eastern  Electric  Railroad  Company. 
DISCONTINUANCE 

Of  certain  elevated  structures  and  locations   authorized 54 

not  to  impair  capital  of  Company 54 

DORCHESTER 

Subways  to,  and  South  Boston,   to  be   investigated  by  Jt.  Bd. ...        90 
DRAINS 

May  be  ordered  removed  or  relocated 84 

DRAWS 

Width  of,  in  Charlestown  and  Warren  bridges,  to  be  approved.  ...       26 
DUDLEY  STREET 

See  Streets. 
DUTIES 

Imposed  upon  B.  T.  C,  after  expiration  of  term 55,  72 

Of  B.  T.  C.  extended 60,  73 

EAST  BOSTON 

B.  &  E.  tunnel  to  begin  in 79 

EAST  BOSTON  TUNNEL 

May  be  built  by  B.  T.  C 24 

shall  be  built 44 

loan  for 46,  57,  58 

separate   account   to   be   kept   of   expenses   for 46,  57,  58 

to    connect    with    subway 44 

{See  also  Opinion  of  Court) 106 

leakage  in,  to  be  cared  for  by  City 44 

compensation  for  use  of 45 

tax,   part   of,   may  be  used  for  loan   requirements.  ...        45 

toll  to  be  paid  by  passengers  through 45 

amount  of,   may  be  reduced 45 

to  be  collected  by  Bo.  El.  R.  C 45 

sinking  fund  and  interest,  how  provided  for 45 

May   be   connected   with   Cambridge-street   subway,    etc 48 

To  be  property  of  City 56 

Jt.   Bd.   to  consider  extension  of,  lease  in  advance  of  expiration.  .       92 
ELECTION 

Act  of  1894  to  be  accepted  at  general  or  special,  before  taking  effect         29 
of  1902,  referendum  provided  for,  at  municipal 56 
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ELECTRIC  Page 

Company,   any,   may  shut  off  current  from  certain  wires 69,85 

Railroad  trains  of  cars  may  be  operated  in  B.  &  E.  tunnel 79,83 

B.  &  E.  tunnel  to  be  maintained  for  use  of 86 

property  in,  for  use  of,   not  to  be  removed 86 

exception 86 

R.  R.  Com.  to  approve  use  of,  by,  companies 86 

ELECTRICITY 

Use  of,   as  motive  power  upon  new  elevated  structures  permitted       53 
ELEVATED  RAILWAY 

Strip  of  land  for,  may  be  taken 29 

Lines  of,  may  be  constructed  to  connect  with  new  tunnel 53 

New  tunnel  to  be  part  of,  during  term  of  contract 53 

Certain  portions  of,  may  be  discontinued 54 

not  to  impair  capital  of  Bo.  El.  R.  C 54 

Extension   of,   to  Medford,   to  be  investigated  by  Jt.  Bd 74 

Additional,  structures,  Jt.   Bd.  to  investigate  advisability  of  ...  .        74 
See  also  Boston  Elevated  Railway  Company. 
ELEVATORS 

Included  in  appurtenances 49,  65 

ELIOT  STREET 

See  Streets. 
EMINENT  DOMAIN 

Takings  by,  may  be  made 26,  50,  67,  81 

to  be  recorded 27,  50,  64,  67,  82 

fee  of 27,  51,  64,  83 

Previous  taking  by,  not  to  prevent  new  taking 26,  50,  67,  82 

Authority  of  B.  T.  C.  to  make  takings  by,  increased 64 

EMPLOYEES 

Of  B.  T.  C,  how  chosen 24 

compensation '      24 

may  be  removed 24 

ENGINEER,  CITY 

Location  plans  of   new  tunnel  and  subway  to  be  filed  with 50 

of  R.  S.  to  be  filed  with  before  work  is  begun 66 

of  B.  &  E.  tunnel  to  be  filed  with 81 

With  Mayor  and  City  Treasurer,  to  carry  on  work  after  expiration 

of  B.  T.  C 55,72 

Free  entry  to  B.  &  E.  tunnel,  to  have,  for  inspection 88 

ENGINEERS 

May  be  employed  for  construction  of  subway 15 

Of  B.  T.  C,  how  chosen ' 24 

compensation 24 

may  be  removed _ 24 

and  R.  R.  Com.  to  have  free  entry  to  B.  &  E.  tunnel 88 

ENGINES 

May  be  operated  upon  liew  elevated  structures 53 

ENTRANCES 

To  subway  for  different  railways  may  be  placed  at  different  points       25 

Included    in   appurtenances 49,  65,  79 

For  B.  &  E.  tunnel  not  to  be  made  in  certain  property 81 
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ENTRY  Page 

Free,   to  B.   &  E.   tunnel  for  inspection,   certain  officials  to  have   .        88 
EQUIPMENT 

Of    subway 31 

Reasonable  time  to  be  allowed  for 52,  70 

Bo.  El.  R.  C.  may  make,  of  new  elevated  structures  to  connect  with 

new  tunnel   53 

cost  of 53 

Of  R.  S.,  Bo.  El.  R.  C.  subject  to  general  and  special  laws 70 

B.  T.  C.  may  grant  certain  rights  in  connecting  with  R.  S 78 

ESTIMATES 

Jt.  Bd.  to  make,  for  subway  from  Park  street  to  South  Station.  .       90 
for  construction  of  subways  to  Dorchester  and  South  Boston.       91 
EXAMINATIONS 

Lands  may  be  entered  upon  for 27 

EXCAVATIONS 

For  surveys  may  be  made 49,  66,  80 

expenses  of 50,  66,  81 

B.  &  E.  to  comply  with  orders  of  B.  T.  C.  in  relation  to 85 

EXECUTIVE  COUNCIL 

See  Council,  Executive. 
EXEMPTION 

Of  Boston  transit  bonds  from  provisions  of  c.  486,  Acts  of  1909 .  .        76 
EXIGENCY 

Certificate  of,  to  be  issued  to  B.  &  E.  by  R.  R.  Com 89 

EXITS 

Included  in  appurtenances 79 

For  B.  &  E.  tunnel  not  to  be  made  in  certain  property 81 

EXPENDITURES 

Account  of,  by  B.  T.   C,  to  be  kept 24 

separate,  for  E.  B.  Tunnel 46,  57,  58 

What,   to  be  included  in  determining  net  cost  of  new  tunnel  ....        52 

of  R.  S 70 

By  Bo.  El.  R.  C,  for  new  elevated  structures  to  connect  with  new 

tunnel,  how  paid 53 

EXPENSES 

For  preliminary  work,  how  paid 49,  66 

how  provided  for    56 

Of  removal,  etc.,  of  certain  structures  not  to  fall  on  City 52,  69 

exception 52,  69 

how  paid  when  work  is  done  by  B.   T.   C 52,  69 

for  B.   &  E.   tunnel  to  be  paid  by  Company 84 

Of  B.  T.  C.  to  be  included  in  net  cost  of  new  tunnel  and  subway       52 

Of  alterations  in  subway  after  removal  of  elevated  cars 53 

Of  changes  in,  or  additions  to,  subway  for  new  tunnel 57,  59 

Of  Jt.  Bd.  on  Metropolitan  Improvements  how  approved  76 

Of  investigations   under   c.    58,   Resolves   of    1910,   provided   for.  .        90 

under  c.  94,  Resolves  of  1910  90 

under  c.  97,  Resolves  of  1910   91 

Certain,  to  be  paid  from  B.  &  E.  tunnel  fund 80,  81 
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EXPENSES,  continued.  Page 

B.  &  E.  tunnel,  City  and  others  to  be  secured  against,  by  work  on.  81 

of  supervision  of  work  on,  by  B.  T.  C,  how  paid 85 

of  repairs  to,  to  be  paid  by  Company 86 

exceptions   86 

EXPIRATION 

Of  term  of  B.  T.  C,  provision  for  continuance  of  work  after.  .  .  .55,  72 

Jt.  Bd.     to  consider  extending  existing  leases  in  advance  of 92 

EXTENSION 

Of  term  of  B.   T.    C 55,  56,  60 

Of  elevated  railway  to  Medford,  Jt.  Bd.  to  investigate 74 

Of  existing  leases  with  Bo.   El.   R.   C,  Jt.   Bd.   to  investigate  ad- 
visability of,  in  advance  of  expiration 92 

PEE 

Of  lands  or  rights  of  way  taken 15,  27,  51,  64,  68,  82 

FIRE 

Department,   space  to  be  kept  clear  for  passage  of  apparatus  of       85 
Alarm  wires  may  be  placed  in  B.  &  E.  tunnel 87 

FITCHBURG  RAILROAD  BRIDGE 
See  Bridges. 

FRANKLIN  PARK 

Strip  of  land  from  southern  entrance  of  subway  to,  may  be  taken       29 
from  Dudley  street  to,  where  located 29 

FREIGHT 

Congestion,  etc.,  to  be  investigated  by  B.  T.   C 63 

GAS 

Company,    any,    may   close   its   pipes   under   certain   circumstances 

52,  69,  85 

Pipes  not  to  be  placed  in  B.  &  E.  tunnel 87 

GAS  COMPANY 

See  Gas. 
GOVERNOR 

Shall  appoint  two  members  of  B.  T.   C 23 

for  extended  term 55 

length  of 55 

And  Executive  Council  to  approve  expenses  of  Jt.  Bd.  on  Metro- 
politan Improvements    76 

To  have  free  entry  to  B.   &  E.   tunnel  for  inspection 88 

GRANT 

Of  new  locations  to  Bo.  El.  R.  C.  for  new  elevated  structures ....       53 
HANOVER  STREET 

See  Streets. 
HARBOR  AND  LAND  COMMISSIONERS 

Width  of  draws  in  Charlestown  and  reconstructed  Warren  bridges 

to  be  approved  by 26 

See  also  Joint  Board  on  Metropolitan  Improvements. 
HAVERHILL  STREET 
See  Streets. 
~  HAYMARKET  SQUARE 
See  Squares. 
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HEARING  Page 

May  be  requested  by  Bo.  El.  R.  C,  in  certain  cases  by  B.  T.  C.    .  .  54 

exception 54 

provision  for  appeal  from 54 

limit  of  time  for  appeal 54 

To  be  given  on  location  of  westerly  terminal,  R.  S 65,  77 

May  be  requested  by  Bo.  El.  R.  C.  upon  certain  R.  S.  matters ...  71 

Public,  to  be  given  on  location  of  B.  &  E.  tunnel 81 

before  location  can  be  changed 81 

Railroad  or  railway  property  not  to  be  taken  for  B.  &  E.  tunnel. 

without    82 

R.  R.  Com.  to  fix  terms,  compensation,  etc.,  for    use    of    B.  &  E. 

tunnel  by  railroad  or  railway  companies  after.  .  86 
Jt.   Bd.   to  give,  in  relation  to  subways  to  Dorchester  and  South 

Boston 91 

on  certain  matters  relating  to  Bo.  El.  R.  C.  and  W.  E.  S.  R .  .  92 
HOLIDAYS,  PUBLIC 

See  Public  Holidays. 
ICE 

To  be  cleared  from  stations,  etc.  of  B.  &   E.  tunnel   by   Company  86 
IMPAIRMENT 

Of  capital  of  Bo.  El.  R.  C.  not  result  of  sale  of  certain  property  .  .  54 
IMPROVEMENTS,  ■  PUBLIC 

Jt.  Bd.  on  Metropolitan  Improvements  to   make  investigation  as  to  75 
INCLINES 

Included  in  appurtenances 49,  65,  78,  79 

INCOME 

From  subways  and  tunnels  to  be  property  of  City 56 

proviso 56 

INHABITANTS 

Ten  taxable,  of  City  may  secure  carrying  out  of  act  of  1902....  56 

of  act  of  1907   72 

•  INSPECTION 

Certain  officials  to  have  free  entry  to  B.  &  E.  tunnel  for 88 

INTEREST 

On  subway  loan 15 

On  rapid  transit  loan 28,  57,  58 

to  be  paid  from  rental  for  use  of  subway 29 

portion  of,  to  be  charged  to  construction 32 

On  new  tunnel  and  subway  loan 55 

to  be  paid  from  rental  for  use  of 55 

prior  to  beginning  of   use  of,  to  be  included  in  determining  net 

cost 52 

On  R.  S.  loan 72 

to  be  paid  from  rental  for  use  of 72 

INTERESTS 

In  land  or  other    property    taken  may  be  sold  or  leased 51,  68,  84 

proceeds  of 51,  68,  84 

how  disposed  of    55 

INVESTIGATIONS 

Preliminary,  etc.,  for  new  tunnel  and  subway  to  be  made 49 


214  INDEX   TO    STATUTES. 

INVESTIGATIONS,  continued.  Page 
Preliminary,  etc.,  continued. 

expenses  of 49 

for  B.  &  E.  tunnel,  by  Company 80 

by  B.  T.  C 80 

expense  of 81 

B.  T.  C.  to  make,  of  congestion,  etc.  of   teaming  traffic 63 

Jt.  Bd.  on  Metropolitan   Improvements   to  make,  relative  to  pub- 
lic improvements  for  metropolitan  district 75 

expense  of,  how  provided  and  assessed 76 

Jt.  Bd,    to  make,  as  to  advisability  of  consolidation,  &c.,  of  Bo.  El. 

R.  C.  and  W.  E.  S.  R 74 

authority  of  Bo.  El.  R.  C.  to  hold  stock,    etc.,   of   other   com- 
panies    74 

authority  of  Bo.  El.  R.  C.  to  extend  elevated  railway  to  Med- 

ford    74 

construction  of  additional  subways,  tunnels,  etc 74 

authority  of  B.  &  E.  to  construct  a  tunnel  and  subways  in  City  75 

as  to  construction  of  subways  in  City  (West  end  loop) 90 

expense  of 90 

as  to  a  subway  from  Park   street  to  the  South  Station 90,  92 

expense  of 90 

as  to  subways  to  Dorchester  and  South  Boston 90,  92 

expense  of 90 

as  to  certain  matters  relating  to  Bo.  El.  R.  C.  and  W.  E.  S.  R. .  .91,  92 

Of  stock  or  bonds  of  Bo.  El.  R.   C.  . 53,  70 

subject  to  all  laws  applicable 53,  70 

Of  stocks  or  bonds  of  B.  &  E 79 

subject  to  all  laws  appUcable 79 

payment  of,  how  secured 79 

Of  City  bonds,  see  Loan. 
JOINT  BOARD  ON   METROPOLITAN  IMPROVEMENTS 

(Railroad  Commission,  Harbor  and  Land  Commission,  Boston  Transit  ' 

Commission  and  Metropolitan  Park  Commission. ) 
To  make  investigation  and  report  relative  to  public  improvements 

for  metropolitan  district 75 

To  consider  previous  report  made  to  General  Court 76 

Members  of,  to  serve  without  compensation 76 

Expenses,  how  provided  and  assessed 76 

JOINT  BOARD   (Railroad  Commission  and  Boston  Transit  Commission) 
To  investigate  and  report  as  to  consolidation  of  Bo.  El.  R.  C.  and 

W.  E.  S.  R.,  and  exchange  of  stock 74 

authority  of  Bo.  El.  R.  C.  to  hold  stock  of  other  companies.  .  74 

.of  Bo.  El.  R.  C.  to  extend  elevated  railway  to  Medford  .  .  74 

advisability  of  construction  of  additional  subways,  etc 74 

of  authorizing  B.   &  E.   to  construct  a  tunnel,  etc 75 

on  certain  petitions  in  relation  to  subways   in   City  (West   end 

loop) 90 

relative  to  subway  from  Park  street  to  South  station 90,  92 

relative   to   subways   to   Dorchester   and   South  Boston 90,92 

on  Bo.  El.  R.  C.  and  W.  E.  S.  R.  as  to  consohdation,  etc 91,  92 
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JOINT  BOARD,  continued.  Page 
To  approve  method  of  connection  of  B.  &  E.  tunnel  with  Washing- 
ton street  tunnel 79 

B.  &  E.  tunnel,   to  fix  location  of 79,  81 

to  give  public  hearing  on 81 

to  approve,  in  writing,  any  changes  in  location 81 

to  sign  location  plan  filed  with  City  Engineer 81 

to  examine,  when  completed,  and  give  certificate 88 

Members  of  R.  R.  Com.  or  B.  T.  C.  not  personally  liable 89 

LANDING  PLACES 

Approaches  to  discontinued  Charles  River  bridge  to  be  kept  open 

for 26 

LANDS 

May  be  taken  by  Subway  Commission 14 

fee  of 15 

damages 15 

loan  for 15 

by  B.  T.  C 26,  64 

fee  of 27 

damages 27 

amended .  30 

part  of,  may  be  sold  or  leased 27 

proceeds  to  be  paid  into  sinking  fund 29 

amended    31 

for  new  tunnel  and  subway 50 

fee  of 51 

shall  be  sold  or  leased  under  certain  circumstances.  .  .  51 

proceeds  of 51 

how  disposed  of    55 

valuation  of,  not  needed  and  not  sold 51 

how  reckoned 51 

for  C.  C 62 

for  R.  S 67 

fee  of 68 

damages 68 

no    compensation    payable   if    westerly    terminal    of,    is 

constructed  in  certain  public 78 

by  B.  &  E.  for  tunnel 82 

or  purchased    82 

not  needed  may  be  sold  or  leased 84 

proceeds 84 

Public,   may  be  used  by  B.  T.   C 26 

without  compensation 50,  67,  78,  81 

B.  T.  C.  may  take  right  to  go  under  surface  of 26 

new  elevated  structures  may  be  upon  or  over 53 

duration  of  locations    . . '. 53 

outside  of  subway  north  of  Adams  square  may  be  used 59 

B.  &  E.  to  comply  with  orders  of  B.  T.  C.  in  relation  to  ...  .  85 

Private,  B.  T.  C.  may  take  right  to  go  under  surface  of 49 

removal  or  relocation  of  certain  structures  on   52 

new  elevated  structures  may  be  upon  or  over 53 
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LANDS,  continued.  Page 

Private,  B.  T.  C,  continued. 

outside  of  subway  north  of  Adams  square  may  be  used 59 

owners  of,  may  recover  damages  for  taking  of 67 

Marks  in,  may  be  placed  or  maintained 27,  49,  66,  80 

expense  of 49,  66 

Between  Haverhill  and  Canal  streets,  may  be  transferred  to  City       33 

how  paid  for    34 

May  be  taken  for  Cambridge-street  subway 37 

damages  for 37 

loan  for 46 

Of  Bo.   El.   R.   C,   certain,   may  be  sold 54 

not  to  impair  capital  of  Company 54 

proceeds,  how  applied 54 

May   be   entered  for   preliminary   investigations,   etc.,   for   B.    &   E. 

tunnel    80 

expense  of 81 

See  also  Takings. 
LAWS 

Certain,  applicable,  to  govern  B.   &  E.  in  certain  matters 83,  88 

LEASE 

Of  property  taken  may  be  made  under  certain  circumstances.  .51,  68,  84 
Of  W.  E.  S.  R.  to  Bo.  El.  R.  C,  use  and  control  of  new  subway,  if 
acquired  by  Bo.  El.  R.  C,  to  be  subject  to  rights 

of  W.  E.  S.  R.  under 54 

of  R.  S 70 

See  also  Contract. 
LIABILITIES 

Of  Bo.  El.  R.  C.  under  acts  of  1894  and  1897  extended 53 

Imposed  upon  B.  T.  C.  after  expiration  of  term.  City  to  be  sub- 
ject to 55,  72 

LICENSE 

To  maintain  certain  structures,  etc.,  revoked  by  certain  orders. 51,  69,  84 
LIGHT 

In  B.  &  E.  tunnel  to  be  supplied  by  Company 86 

LOAN 

To  be  issued  by  City '. 15 

subway,  term  of     15 

interest    15 

Rapid  Transit,  how  issued 28,  56,  58 

interest  on 28,  57,  58 

portion  of,  to  be  charged  to  construction  of  subway 32 

not  to  be  included  in  debt  limit,  except  part  of  for  Charlestown 

bridge ...28,  57,  58 

premium  from  sale  of  bonds  to  be  paid  into  sinking  fund.  ...       29 
to  be   decreased  by  amount   received  from  land  transferred  to 

City 34 

decrease  partially  restored    57 

balance  restored 58 

City  Treasurer  to  issue,  for  land  transferred  to  City 34 

For  alterations  in  subway,  how  provided 46 
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LOAN,  continued.  Page- 
Boston  tunnel  and  subway,  how  issued 54 

term  of    55 

interest  on 55 

portion  of,  to  be  charged  to  construction 55 

not  to  be  included  in  debt  limit 55 

premium  from  sale  of  bonds  to  be  paid  into  sinking  fund.  .  .'.  55 

R.  S.,  how  issued 71 

term  of    72 

interest  on    '. 72 

not  to  be  included  in  debt  limit 72 

premiums  from  sale  of  bonds  to  be  paid  into  sinking  fund ...  72 

B.  &  E.  tunnel,  may  be  issued 79 

payment  of,  how  secured 79 

LOCATION 

Of  new  tunnel  ma,y  be  made  in  subway 57 

amended 59 

Of  R.  S 65 

of  westerly  terminal  of 77 

Of  B.  &  E.  tunnel  to  be  fixed  by  Jt.  Bd 79,  81 

LOCATION  PLANS 

See  Plans. 
LOCATIONS       • 

B.  T.  C.  may  grant,  for  two  tracks  in  subways  and  tunnels 27 

amended    .'....  31 

for  certain  structures  removed  or  relocated. 51,  69,  84 

Granted  for  new  elevated  structures 53 

Certain,  may  be  discontinued 54 

Revocation  of,   when  certain  surface  tracks  are  ordered  removed.  54 
LOOPS 

Included  in  appurtenances 65,  79 

LOSS 

City  and  others  to  be  secured  from,  on  account  of  work  of  B.  &  E.  81 
MACHINERY 

Not  necessary  for  operation  of  B.  &  E.  tunnel  not  to  be  placed  in  87 
MAGAZINES 

May  be  sold  in  B.   &  E.   tunnel  under  certain  conditions 87 

MAINTENANCE 

Provisions  for,  in  act  of  1902,  to  be  embodied  in  contract  for  use 

of  new  tunnel  and  subway 52 

in  act  of  1907,  to  be  embodied  in  contract  for  use  of  R.  S.  .  .  .  70 

Of  new  elevated  structures 53 

Of  B.  &  E.  tunnel    79,  86 

MAJORITY 

Of  B.  T.  C.  shall  sign  contracts  for  $2,000  or  more 50 

alterations,  how  made   50 

Of  those  voting  on  act  of   1902,  necessary  for  its  acceptance 56 

MALL,  BOYLSTON  STREET 

See  Common. 
MALL,  PARK  STREET 
See  Common. 
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MALL,  TREMONT  STREET  Page 

See  Common. 
MARKS 

May  be  placed  in  lands 27,  49,  66,  80 

expenses  of 49,  66,  81 

MATERIALS 

For  B.  &  E.  tunnel  to  be  contracted  for  by  Company  without  lia- 
bility to  City 83 

MAVERICK  SQUARE 

See  Squares. 
MAYOR 

Shall  appoint  members  of  Subway  Commission 14 

To  approve  amount  paid  for  land  transferred  to  City 34 

With   City  Treasurer  to   determine  term  of  new  tunnel  and  sub- 
way loan 55 

and  City  Engineer  to  carry  on  work  after  expiration  of  term  of 

B.  T.  C 55,  72 

Shall  appoint  certain  members  of  B.   T.   C.   for  extended  term.  .  .        55 
To  have  free  entry  to  B.  &  E.  tunnel  for  inspection 88 

MEMBERS 

Of  B.  T.  C.  not  personally  liable  for  damage  to  property 51,  68 

how  appointed  for  extended  term 55 

length  of  such  term 55 

extended    60,  73 

appointment  of,   until   1904 56 

Of  Jt.  Bd.  on  Metropolitan  Improvements  to  serve  without  extra 

compensation 76 

Of  Jt.  Bd.  to  serve  without  extra  compensation 90 

Not  personally  liable  for  any  act   of   B.  T.  C,  R.  R.  Com.  or   Jt. 

Bd.  under  c.  630,  acts  of  1910 89 

MERCHANDISE 

Not  necessary  for  operation  of  B.   &  E.   tunnel  not  to  be  placed 

therein 87 

MEDFORD 

Elevated  railway  to,  Jt.  Bd.  to  investigate  extension  of 74 

MERRIMAC  SQUARE 

See  Squares. 
METROPOLITAN  DISTRICT 

Public  improvements  for,  to  be  investigated  by  Jt.  Bd.  on  Metro- 
politan Improvements    75 

METROPOLITAN  PARK  COMMISSION 

See  Joint  Board  on  Metropolitan  Improvements. 

MOTORS 

May  be  operated  by  Bo.  El.  R.  C.  on  new  elevated  structures. ...       53 

MOTT  STREET 

See  Streets. 
MUNICIPAL  ELECTION 

See  Election. 

NEWSPAPERS 

May  be  sold  in     B.  &  E.  tunnel  under  certain  conditions 87 
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NEW   SUBWAY  Page 

For  surface  cars  to  be  built  by  B.   T.   C 49 

location  of    49 

beginning  of  construction  of,  may  be  determined  by  R.  R.  Com.  49 

May  be  built,  or  part  of  it,  with  new  tunnel 49 

Use  of,  time  for  beginning  of,  to  be  determined  by  B.  T.  C 52 

After  completion  of,   certain  surface  tracks  may  be  removed ....  54 

Not  to  be  built  if  c.  573,  acts  of  1907,  is  accepted 73 

NEW  TUNNEL 

For  elevated  cars  may  be  built  by  B.   T.   C 49 

location  of    49 

in  subway 57 

amended   59 

New  subway,  or  part  of,  may  be  built  with,  under  certain  circum- 
stances    49 

Use  of,  time  for  beginning  of,  to  be  determined  by  B.  T.  C 52 

Locations  granted  Bo.  El.  R.  C.  for  connecting  new  elevated  struc- 
tures with 53 

After  completion  of,  elevated  trains  to  be  removed  from  subway  53 

amended    57,  59 

cost  of  restoring  subway  to  be  charged  to 53 

To  be  part  of  elevated  railway  during  term  of  contract 53 

subject  to  control  of  R.  R.  Com 53 

NEW  TUNNEL  AND  SUBWAY 

Appurtenances,   definition   of 49 

Construction  of,  when  to  begin 49 

certain  part  of  interest  to  be  charged  to 52 

location  plan  to  be  filed  before  beginning 50 

how  altered    50 

during,  streets  to  be  kept  open  for  traffic  between  certain  hours  50 

Terms,  definition  of 49 

Cost  of,  certain  deductions  from 51 

Treatment  of  certain  property  interfering  with 61 

Contract  for  use  of,  to  be  executed  by  B.  T.  C.  with  Bo.  El.  R.  C.  52 

limit  of  time  for  execution 52 

if  executed,  referendum  provided  for  in  act  of  1902 56 

when  work  of  construction  is  to  begin 52 

term  of,  and  rate  of  rental 52 

differences  between  B.  T.  C.  and  Bo.  El.  R.  C.  as  to  conditions 

of    52 

certain  portions  of  act  of  1902  to  be  embodied  in 52 

Net  cost  of,  how  determined 52 

expense  of  changes  in,  or  additions  to,  subway  to  be  part  of.  .57,  59 

Loan  for    54 

To  be  property  of  City 56 

Jt.  Bd.  to  consider  extension  of  lease  of,  in  advance  of  expiration ....  92 

NEW  TUNNEL  AND  SUBWAY  LOAN 

See  Loan.      (Boston  Tunnel  and  Subway  Loan.) 
NORTH  RUSSELL  STREET 

See  Streets. 
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NOTICE  Page 

Of  taking  of  lands  or  rights  to  be  given  to  owners 51,  64,  68,  83 

validity  not  affected  by  want  of ' 51,  64,  68,  83 

Of  determination  of  important  questions  by  B.  T.  C.  to  be  given 

to  Bo.  El.  R.  C 54 

Of  hearing  on  location  of  westerly  terminal,  R.  S.,  to  be  given.  .  .65,  77 

of  B.  &  E.  tunnel  to  be  given 81 

May  be  given  by  R.  R.  Com.  of  impairment  of  use  of  B.  &  E.  tun- 
nel by  certain  uses 87 

such  uses  to  be  discontinued 87 

OBLIGATIONS 

Of  Bo.  El.  R.  C.  under  acts  of  1894  and  1897  extended 53 

OCCUPATION 

Of  street  for  street  railway  purposes 54 

OFFICE 

Extension  of  term  of,  of   B.  T.  C 47,  55,  56,  60,  73 

OPERATE 

Bo.  El.  R.  C.  may,  new  elevated  structures 53 

B.  &  E.  may,  tunnel 79 

OPERATION 

Treatment   of   certain  property  interfering  with,   of  subways  and 

tunnels 51,  69,  84 

Provisions  for,  in  act  of  1902  to  be  embodied  in  contract  for  use 

of  new  tunnel  and  subway 52 

Poles  and  wires  for,  of  certain  tracks  to  be  removed  after  completion 

of  new  subway    54 

Of  R.  S.,  Bo.  El.  R.  C.  subject  to  general  and  special  laws  in  re- 
spect to 70 

no  compensation  to  be  paid  for,  within  certain  limits 78 

Of  any  existing  railroad  or  railway  not  to  be  impeded  by  preliminary 

work  on  B.  &  E.  tunnel 80 

ORDER 

B.  T.  C.  may,  removal  or  relocation  of  certain  structures 51,  69 

B.  &  E.  may,  removal  or  relocation  of  certain  structures  .■ 84 

Of  R.  R.  Com.  for   removal   of    certain  surface  tracks  shall  be  re- 
vocation of  all  rights  or  locations 54 

B.  &  E.  to  comply  with  all,  of  B.  T.  C.  relating  to  obstruction  or 

excavation  of  public  ways  or  lands 85 

OWNERS 

Notification  to  be  given  to,  of  lands  or  rights  taken 51,  64,  68,  83 

want  of,  not  to  affect  validity  of  taking 51,  64,  68,  83 

Of  certain  property  to  comply  with  certain  orders  of  B.  T.  C...52,  69 
to  be  compensated  for  damages  by  preliminary  work  on  B.  & 

E.  tunnel    81 

to  comply  with  certain  orders  of  B.  &  E 84 

not  entitled  to  damages  on  account  of 84 

PARK  SQUARE 
See  Squares. 
PARK  STREET 
See  Streets. 
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PARK-STREET  MALL  Page 

See  Common. 
PARKS,  PUBLIC 

See  Public  Parks. 
PASSAGE 

Act  of  1902  to  take  effect  on,  for  certain  purposes 56 

PASSENGERS 

Use  of  B.  &  E.  tunnel  for  transportation  of,  not  to  be  impaired  by- 
certain  uses    87 

PAYMENT 

Of  compensation  to  be  made  by  Commonwealth  if  subways  and 

tunnels,  etc.,  are  taken 66 

Of  expense  of  preliminary  work,  under  act  of  1902 56 

PERIODICALS 

May  be  sold  in  B.  &  E.  tunnel,  under  certain  conditions 87 

PERSONS 

Damages  for  injury  to,  in  use,  etc.,  of  B.  &  E.  tunnel,  City  not  liable 

for 87 

suits  for,  how  defended 87 

Certain  property  of,  see  Corporations. 
PIPES 

May  be  placed  in  subway 16 

compensation  for 16 

Along  line  of  subway,  how  cared  for 16 

expense  of,  how  paid 16 

May  be  ordered  removed  or  relocated 28,  51,  69,  84 

Gas,  B.  T.  C.  may  grant  locations  for,  in  or  adjoining  subways.  .  28 

compensation  for  same,  how  fixed 28 

may  be  shut  off  from,  under  certain  circumstances 52,  69,  85 

not  to  be  placed  in  B.   &  E.   tunnel 87 

Sewer,  not  to  be  placed  in  B.  &  E.  tunnel 87 

Water,  B.  T.  C.  may  grant  location  for,  in  or  adjoining  subways.  .  28 

compensation  for  same,  how  fixed 28 

not  to  be  placed  in  B.  &  E.  tunnel 87 

PLACES 

Public,  may  be  used  by  B.  T.   C 49 

to  be  kept  open  for  traffic  between  certain  hours 85 

public  holidays  excepted 85 

PLANES 

Horizontal,  may  fix  limits  of  takings 26,  50 

or  inclined    64 

Of  division  or  otherwise,  takings  may  be  fixed  by 67 

PLANS 

Location,   to  be  filed  before  construction  of  subway  is  begun ....  25 

how  altered    25 

for  new  tunnel  and  subway 50 

how  altered    50 

for  R.  S 66 

to  be  submitted  to  Bo.  El.  R.  C .♦ 66 

how  altered    66 
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PLANS,  continued.  Page 
Location,  continued. 

for  B.  &  E.  tunnel 81 

to  be  signed  by  Jt.  Bd 81 

how  altered    81 

to  be  approved  by  B.  T.  C 85 

Preliminary,  etc,  to  be  made  by  B.  T.  C.  for  new  tunnel  and  sub- 
way      49 

expense  of 49 

for  R.  S 66 

expense  of 66 

for  B.  &  E.  tunnel,  by  Company 80 

by  B.  T.  C 80 

expense  of 81 

For  new  elevated  structures  to  connect  with  new  tunnel  to  be  ap- 
proved by  R.  R.  Com 53 

Changes  in,  for  Charles  River  Basin  embankment  may  be  determined 

necessary  by  B.   T.   C 66 

Jt.  Bd.  to  make,  for  subway  from  Park  street  to  South  Station .  .  90 

PLEASANT  STREET 
See  Streets. 

POLES 

May  be  ordered  removed  or  relocated 28,  51,  69,  84 

For  operation  of  certain  surface  tracks  to  be  removed 54 

B.  T.  C.  may  grant  right  to  maintain,  for  operation  of   certain  sur- 
face tracks    .  •. 78 

POLICE 

Department  vehicles,  sf)ace  to  be  kept  clear  for  passage  of 85 

Wires  may  be  placed  in  B.  &  E.  tunnel 87 

POWER 

Motive,    upon   new  elevated  structures   to   be  approved  by   R.    R. 

Com 53 

use  of  electricity  as,  permitted 53 

of  steam  as,  prohibited 53 

POWERS 

Of  Bo.  EI.   R.  C.  under  acts  of  1891  and  1897  extended    53 

Of    R.  R.  Com.,  under    acts    of  1894  and  1897  extended 53 

under  section  13,  act  of  1902 59 

Existing,  of  revocation  of  street  railway  locations,  not  affected  by 

order  of  removal  of  certain  surface  tracks 54 

Of  B.  T.  C,     after  expiration  of  term,  to  devolve  upon  City.  ...       55 

extension  of    56,  60,  73 

PRIVATE  LANDS 

See  Lands. 
PRIVILEGES 

Of  B.  T.  C,  after  expiration  of  term,  to  devolve  upon  City 55,  72 

PROCEEDS 

Of  sales     of  property  taken 51,  68,  84 

how.  disposed  of 55,  72 

Of  sale  of  certain  property  of  Bo.  El.  R.  C 54 
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PROCESS  Page 

Legal,  may  be  resorted  to  for  carrying  out  of  act  of  1902 56 

of  1907    72 

PROFITS 

From  subways  and  tunnels,   under  existing  or  future  contracts,  to 

be   property   of   City 56 

proviso 56 

PROPERTY 

May  be  taken  by  B.  T.  C 26,  50,  67 

Certain  underground  may  be  ordered  removed  or  relocated.  .51,  69,  84 

Certain,  of  Bo.   El.   R.   C.   may  be  sold 54 

not  to  impair  capital  of  company 54 

proceeds 54 

Subways  and  tunnels  to  be,  of  City 56 

May  be  taken  by  B.  &  E 81 

Of  City  not  to  be  used  for  B.  &  E.  tunnel 81,  82 

In  B.  &  E.  tunnel,  for  operation  of  railroad,  to  belong  to  Company  83 

may  be  removed 84 

City  may  take,  at  fair  valuation 84 

difference  as  to  value,  how  determined 84 

certain,  not  to  be  removed 86 

exception 86 

not  necessary  for  operation,   not  to  be  placed  therein 87 

City  not  responsible  for  damage  to,  in  construction,  etc.,   of .  .  87 

suits  for,  how  defended 87 

property  of  Company,  may  be  taken  by  City  in  case  of  re-entry  89 

how  paid  for    89 

PROVISIONS 

Of  contract  for  use  of  new  tunnel  and  subway,   except" term  and 

rental,  how  determined   52 

Certain,  of  act  of  1902  to  be  embodied  in  contract 52 

of  act  of  1907  to  be  embodied  in  contract   70 

of  act  of  1909,  c.  486,  not  to  apply  to  Boston  transit  bonds.  .  76 
Of  R.  L.,  c.  48,  to  apply  to  damages  for  certain  B.  &  E.  tunnel  tak- 
ings    83 

B.  &  E.  to  be  subject  to,  of  certain  laws  in  relation  to  taxation.  .  88 
PUBLIC  HOLIDAYS 

Not  included  in  restrictions  as  to  keeping  streets  open  for  traffic  50,  67,  85 
PUBLIC  IMPROVEMENTS 
See  Improvements,  Public. 

See  Joint  Board  on  Metropolitan  Improvements. 
.PUBLIC  LANDING  PLACES 

See  Landing  Places. 
PUBLIC  LANDS 

See  Lands. 
PUBLIC  PARKS 

Portion  of  rental  for  use  of  subway  to  be  used  for 29 

PUBLIC  STATUTES 

Chapter   119,    to  apply  to  building  and  reconstruction  of  Charles- 
town  and  Warren  bridges 26 

exception 26 
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PUBLIC  WAYS  Page 

See  Ways. 
PURPOSES 

Street   railway,    occupation   of   streets   for   rights   or   locations   for, 

revoked    54 

RAILROAD  COMMISSIONERS 

To  determine  compensation  for  use  of  subway 15 

under    certain    circumstances,    when    construction    of    new    sub- 
way shall  begin 49 

differences  between  B.  T.   C.  and  Bo.   El.  R.   C.  as  to  con- 
ditions  of   contract   for  use   of   new   tunnel   and 

subway 52 

Shall   approve   terms  of  contract  for  use  of  subway 27 

amended    ■ 31,  32 

E.  B.  Tunnel,  certain  terms  for  use  of,  may  be  determined  by.  .  .        45 

tolls  for  passengers  through,  may  be  reduced  by 45 

arrangements    for    collection   of,    may   be    determined   by.  .       46 

New  elevated  structures,   plans  for,   to  be  approved  by 53 

motive  power  on,  to  be  approved  by 53 

Powers  of,  under  acts  of  1894  and  1897  gxtended 35 

under  section  13,  act  of  1902 59 

May  determine  important  questions  upon  appeal  by  Bo.  El.  R.  C.       54 

May  order  removal  of  certain  surface  tracks 54 

May  determine  method,  of  construction  of  C.    C.   upon  appeal  of 

Bo.  El.  R.  C 61 

differences  between  B.  T.  C.  and  Bo.  El.  R.  C.  as  to  conditions 

of  contract  for  use  of  C.   C 63 

May  determine  certain  differences  between  B.   T.   C.   and  Charles 

River  Basin  Commission 71 

Bo.  El.  R.  C.  may  appeal  to,  for  determination  of  certain  dif- 
ferences        71 

May  determine  time  of  beginning  construction  of  R.  S 72 

Certain  expenses  of,  to  be  paid  from  B.  &  E.  tunnel  fund 80 

To  approve  taking  of  certain  property  for  B.  &  E.  tunnel 82 

To  approve  use  of  B.  &  E.  tunnel  by  other  companies 86 

To  approve  placing  of  booths  and  advertisements  in  B.  &  E.  tunnel       87 
to  give  notice  to  Company  of  impairment  of  use  of  premises  in 

certain  cases 87 

May  issue  certificate  of  exigency  to   B.   &  E.   upon  acceptance  of 

act  of  1910  by  Company 88 

Members  of,  not  personally  liable  for  any  act  of,  B.   T.   C.  or  Jt. 

Bd.  under  act  of  1910 89 

May  secure  carrying  out  of  act  of  1910  through  courts 88 

Members  and  engineers  of,  to  have  free  entry  to  B.   &  E.  tunnel 

for  inspection 88 

Joined  with  B.   T.   C.   in  investigations  under  chapters  94  and  97 

of  Resolves  of  1910 92 

See  also  Joini  Board. 

See  also  Joint  Board  on  Metropolitan  Improvements. 
RAILROADS 

Boston  &  Albany,  streets  near,  may  be  discontinued 24 
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RAILROADS,  continued.  Page 

No  existing,  to  be  impeded  by  preliminary  work  on  B.  &  E.  tunnel       80 
Property  not  to  be  taken  for  B.  &  E.  tunnel  until  approved  by  Jt. 

Bd 82 

RAILWAY 

Purposes,   street,   rights  or  locations  for  occupation  of   street  for, 

revoked    54 

No  existing,  to  be  impeded  by  preliminary  work  on  B.  &  E.  tunnel       80 
Property  not  to  be  taken  for  B.  &  E.  tunnel  until  approved  by  Jt. 

Bd 82 

Elevated,  see  Elevated  Railway. 
RAILWAYS 

Entrances  for  different,  may  be  placed  at  different  points 25 

RALEIGH  STREET 

See  Streets. 
RAPID  TRANSIT  LOAN 

See  Loan. 
REBUILD 

B.  &  E.  not  obliged  to,  tunnel  if  destroyed  by  act  of  God 86 

RE-ENTRY 

Upon  B.  &  E.   tunnel  may  be  made  by   City  by  order  of  Supreme 

Judicial  Court,  in  certain  cases 89 

if  right  exercised,   City  may  take  property  of  Company  in.  .  .  89 

how  paid  for 89 

REFERENDUM 

Provided  for  in  act  of  1894 29 

in  act  of  1902   56 

REGISTRY  OF  DEEDS 
See  Deeds,  Registry  of. 

RELOCATION 

B.  T.  C.  may  order,  of  certain  structures 51,  69 

B.  &  E.  may  order,  of  certain  structures 84 

Of  westerly  terminal,  R.  S.,  provided  for 77 

REMOVAL 

Of  surface  tracks    27 

Of  buildings   from   lands   taken 51,  68 

B.  T.  C.  may  order,  of  certain  structures 51,  69 

B.  &  E.  may  order,  of  certain  structures 84 

Of  elevated  cars  from  subway 53 

Provision  for,  of  certain  surface  tracks 54 

Of  certain  property  from  B.  &  E.  tunnel  not  to  be  made 86 

exception 86 

RENEWAL 

Certain  property  in  B.  &  E.  tunnel  may  be  removed  for 86 

RENTAL 

For  use  of  new  tunnel  and  subway,  how  ascertained 51 

rate  of 52 

For  use  of  C.  C. ,  rate  of " 63 

For  use  of  R.  S. ,  rate  of    70 

See  also  Compensation. 
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RENTS  Page 

For  use  of  new  tunnel  or  subway,  etc.,  how  used 55 

From  subways  and  tunnels,  under  existing  or  future  contracts,  to 

be  property  of  City 56 

proviso 56 

REPAIRS 

To  B.  &  E.  tunnel  to  be  made  and  paid  for  by  Company 86 

exceptions  86 

permit  to  open  streets  for,  to  be  issued  to  Company 86 

Certain  property  in  B.   &  E.   tunnel  may  be  removed  for 86 

Of  City  wires  in  B.  &  E.  tunnel  subject  to  regulations  of  Company  .  87 

REPORT  ANNUAL 

To  be  made  to  City  Council  by  B.  T.  C 24 

RESTRICTIONS 

Of  Bo.  El.  R.  C.  under  acts  of  1894  and  1897  extended. 53 

Imposed  upon  City  after  expiration  of  term  of  B.   T.   C 55,  72 

REVISION 

Of  determination  of  important  questions  by  B.  T.  C.  provided  for  54 

REVOCATION 

Of  right  or  license  to  maintain  certain  structures 51,  69,  84 

Of  all  rights  or  locations  by  removal  of  certain  surface  tracks ...  54 
RIGHT 

To  maintain  certain  structures  revoked 51,  69 

RIGHTS 

In  land  or  other  property  taken  by  B.  T.  C,  sale  of,  provided  for. 51,  68 

proceeds 51,  68 

how  disposed  of    55 

authority  of  B.  T.  C.  to  take,  increased 64 

Of  Bo.  El.  R.  C,  under  acts  of  1894  and  1897,  extended 53 

Revocation  of,   when  certain  surface  tracks  are  ordered  removed.  54 
Of  W.  E.  S.  R.  under  lease  to  Bo.  El.  R.  C,  use  and  control  of  new 

subway  to  be  subject  to 54 

of  R.  S 70 

Of  B.  T.  C,  after  expiration  of  term,  to  devolve  upon  City 55 

RIGHTS  OF  WAY 

May  be  taken  by  Subway  Commission •.  .  .  .  14 

damages " 15 

loan  for 15 

by  B.  T.  C 26,  50,  51 

damages  for 27,  51 

amended   30 

loan  for 28 

RIVERBANK  SUBWAY 

B.  T.   C.  may  construct 65 

Appurtenances  included  in    65 

Route  of    65 

Westerly  terminal  of,  to  be  determined  by  B.  T.   C 65 

provision  for  relocation  of 77 

To  connect  with  Subway  and  with  existing  or  other  tracks 65 

To  be  constructed  parallel  to  C.  C.  for  certain  distance 65 
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RIVERBANK  SUBWAY,  continued.  Page 
Construction  of,   B.   T.   C.   may  determine  certain  changes  neces- 
sary in  Charles  River  Basin  Embankment  for.  .  66 

location  plan  to  be  filed  before  beginning .  .  .  .  ; 66 

to  be  submitted  to  Bo.  El.  R.  C 66 

how  altered    66 

during,  streets  to  be  kept  open  for  traffic  between  certain  hours  67 

time  of  beginning,  how  determined 72 

Contracts  for  work  on,  how  made 66 

Certain  ways  and  lands  may  be  used  for,  without  compensation.  .  .  67 

Takings  may  be  made  for,  by  B.  T.  C 67 

damages  for 68 

Contract  for  use  of,  to  be  executed  by  B.  T.  C.  with  Bo.  El.  R.  C  69 

certain  portions  of  act  of  1907  to  be  embodied  in 70 

Loan  for    71 

ROUTES 

Most  advisable,  for  development  of  subway  system  of  City,  if  any, 

to  be  inquired  into 59 

SALARIES 

Of  B.  T.  C.  to  be  included  in  net  cost  of  new  tunnel  and  subway  52 

certain,  to  be  paid  from  B.  &  E.  tunnel  fund 80 

SALE 

Of  buildings  or  property  taken  provided  for 51,  68,  84 

proceeds,  how  reckoned 51,  68,  84 

how  disposed  of 55,  72 

Of  certain  property  of  Bo.   El.   R.   C.  not  to  impair  capital 54 

proceeds,  how  applied 54 

SCOLLAY  SQUARE 

See  Squares. 
SECRETARY 

Not  to  be  member  of  Subway  Commission 1  i 

Of  B.  T.  C,  how  chosen '. 24 

compensation 24 

may  be  removed 24 

SECRETARY  OF  COMMONWEALTH 

Certificate  of  satisfactory  completion  of  B.  &  E.  tunnel  to  be  filed 

with,  before  opening  for  public  use 88 

Certified  copy  of  acceptance  of  act  of  1910,  c.  630,  by  B.  &  E.  to 

be  filed  with    88 

SECURITIES 
See  Stock. 
SEWERS 

In  line  of  subway,  how  cared  for 16 

expense  of 16 

B.  T.  C.  may  grant  locations  for 28 

may  fix  compensation  for  same 28 

May  be  ordered  removed  or  relocated 84 

Pipes  not  to  be  placed  in  B.   &  E.   tunnel 87 

SHAWMUT  AVENUE 
See  Streets. 
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SIDINGS  Page 

Included   in   appurtenances 49,  65,  79 

SINKING  FUND 

For  Rapid  Transit  loan 29 

premiums  from  sale  of  bonds  to  be  paid  into 29 

money  or  securities  forfeited  under  this  act  to  be  paid  into ...  29 

proceeds  of  sales  of  lands  or  rights  taken  to  be  paid  into.  ...  29 

amended    31 

sruplus  of  rental  over  interest  requirements  to  be  paid  into ....  29 

For  New  Tunnel  and  Subway  loan 54 

premium  from  sale  of  bonds  to  be  paid  into 54 

annual  requirements  for,  how  met 54 

proceeds  of  sales  of  lands  or  rights  taken  may  be  paid  into.  .  54 

For  R.  S 72 

~"  premium  from  sale  of  bonds  to  be  paid  into 72 

annual  requirements  for,  how  met 72 

proceeds  of  sales  of  lands,  etc.,  taken,  may  be  paid  into 72 

Boston  Transit  bonds  may  be  secured  by 76 

SNOW 

To  be  cleared  from  approaches  to  B.  &  E.  tunnel  stations  by  Com- 
pany   86 

SOUTH  BOSTON 

Advisability  of  constructing  subways  to  Dorchester  and,  to  be  in- 
vestigated by  Jt.  Bd 90 

SOUTH  STATION 

Construction   of  subway  from   Park  street   to,   to  be  investigated 

by  Jt.  Bd 90,  92 

Subway  to  Dorchester  and  South  Boston  to  start  at  or  near....  91 

SPECIAL  FUND 

See  Boston  and  Eastern  Electric  Railroad  Company. 

SPECIFICATIONS 

For  B.  &  E.  tunnel  to  be  approved  by  B.  T.  C.  before  beginning  work  85 

SPURS 

Included  in  appurtenances 79 

SQUARES 

Adams,  may  be  northern  terminus  of  new  tunnel  and  subway ....  49 
and  Broadway,  surface  tracks  may  be  removed  from  Washington 

street  between  54 

exception » 54 

location  of  new  tunnel  north  of 57 

amended 59 

between,   and  Causeway  street,   changes  in  subway  authorized  57 

Bowdoin,  subway  under,  to  be  constructed  at  request  of  Bo.  El.  R.  C.  36 

loan  for 46 

Haymarket,  may  be  northern  terminus  for  new  tunnel  and  subway  49 
and  Canal,  Causeway  and  HaverhiU  streets,  B.  T.  C.  may  take 

certain  property  bounded  by 26 

part  of,  may  be  taken    31 

Maverick,  eastern  terminus  of  E.  B.  Tunnel .25,  44 

Merrimac,  terminus  of  two-track  subway 25 
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SQUARES,   continued.  Page 

Park,  two-track  subway  may  pass  under 25 

amended    30 

between,    and   Tremont   street,    certain   surface   tracks   shall  be 

removed 27 

Public,  may  be  used  by  B.  T.  C 49 

Scollay,  subway  may  end  at,  or  be  continued  through 14 

four-track  subway  may  pass  under 24 

amended    30 

beginning  of  E.  B.  Tunnel 25 

amended    44 

between,  and  Boylston   street,    certain   surface   tracks   shall   be 

removed 27 

between,  and  Causeway   street,    changes   in   subway   authorized  57 
STAIRWAYS 

Common  above  surface  may  be  occupied  for 25 

amended 31 

STANIFORD  STREET 

See  Streets. 
STATE  STREET 

See  Streets. 
STATIONS 

Included  in  appurtenances 49,  65,  79 

And  approaches  to  be  kept  clean  and  free  from  ice  and  snow.  .  .  86 

STEAM 

Use  of,  as  motive  power  prohibited 63 

STOCK 

May  be  issued  by  Bo.   El.   R.   C 53,  70 

subject  to  all  laws  applicable 53 

Jt.  Bd.    to  investigate  advisability  of  exchange  of,  of  Bo.  El.  R.  C. 

and  W.  E.  S.  R 74,  92 

of  authorizing  Bo.   El.   R.   C.   to  hold,    of   other  companies ....  74,  92 

May  be  issued  by  B.   &  E 79 

subject    to    all    laws    applicable .  .  .  . ' 79 

payment  of,  how  secured 79 

STREET  COMMISSIONERS 

May  widen   Canal  and   Haverhill  streets 31 

cost  of 31 

May  widen  Charlestown  street 33 

cost  of 33 

To  estimate  cost  of  Cambridge-street  widening 37 

STREET  RAILWAY  COMPANIES 

May  be  compelled  to  use  subway 15 

Contract  with,  for  use  of  subway,  how  made 27 

amended    3 1 ,  32 

May  be  granted  locations  for  two  tracks  in  subways  and  tunnels.  27 

amended    •  •  ■  •  32 

R.  R.  Com.  to  approve  use  of  B.   &  E.   tunnel  by 86 

STREETS 

Over  subway,  how  resurfaced  and  repaved 16 
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To  be  kept  open  for  traffic  between  certain  hours 25,  50,  67,  85 

public  holidays  excepted 50,  67,  85 

Surface  tracks  to  be  removed  in  certain 27 

Public,  may  be  used    49 

new  elevated  structures  may  be  upon  or  over 53 

no  permanent  structures  for  B.  &  E.  tunnel  to  be  erected  in.  81 
Occupation  of,  for  street  railway  purposes,  rights  or  locations  for, 
revoked  by  order  of  removal  of  certain  surface 

tracks 54 

Permit  to  open,  for  repairs  to  B.  &  E.  tunnel  to  be  issued .  86 

Beacon,  westerly  terminal  of  R.   S.   may  be  in 65,  77 

open  incline  for  R.   S.   may  begin  westerly  of  intersection  of, 

with  Raleigh 77 

Blue   Hill   avenue   and  Warren,   strip   of  land  for  elevated  railway 

shall    be    between  29 

Boylston,  two-track  subway  may  pass  under 25 

amended   30 

and  Park,  limitation  as  to  disturbing  surface  of  Tremont,  be- 
tween    25 

amended 31 

between,    and   ScoUay   square,    certain   surface   tracks    shall   be 

removed 27 

between  Park  square  and  Tremont,  surface  tracks  shall  be  re- 
moved from 27 

Brattle,  four-track  subway  may  pass  under 24 

amended   30 

Broadway  and  Washington,  new  tunnel  and  subway  to  begin  at  or 

near   49 

and  Adams  square,  surface  tracks  may  be  removed  from  Wash- 
ington, between 54 

exception 54 

Brookline  avenue,  westerly  terminal  of  R.  S.  may  be  at  or  near 
junction  of,  with  Beacon,  Com_monwealth  ave- 
nue and  Deerfield 65,  77 

Cambridge,   subway  under,   to   be   constructed   at   request   of  Bo. 

El.    R.    C 36 

to  be  widened  at  point  of  entrance  of 37 

Canal,  Causeway,  and  Haverhill,  and  Haymarket  square,  B.  T.  C. 

may  take  property  bounded  by 26 

part  of,  may  be  used  to  widen,  and  Haverhill 31 

and  Haverhill,  land  between,  may  be  transferred  to  City.  ...  33 

Travers,  between,  and  Haverhill,  discontinuance  of 24,  41 

Castle,   present  elevated  structure  on  or  near,   may  be  connected 

with  new  tunnel 53 

Causeway,  may  be  northern  terminus  of  four-track  subway 24 

of  new  tunnel  and  subway 49 

present  elevated  structure  on  or  near,  may  be  connected  with 

new  tunnel  53 

between,  and  Adams  or  ScoUay  square,  changes  in  subway  au- 
thorized    57 
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Columbus  avenue,  two-track  subway  may  pass  under 25 

amended    30 

strip  of  land  from  subway  at,  may  be  taken  for  elevated  rail- 
way      29 

Commonwealth   avenue,   westerly   terminal  of  R.   S.   may  be  in.  65 
or   in   Beacon,   near  junction   of,  Beacon,  Deerfield  and  Brook- 
line  avenue 77 

Cornhill,  four-track  subway  under  certain  portion  of 24 

amended    30 

Court,   subway  may  continue  through,  from  Scollay  square 14 

subway  under,  to  be  constructed  at  request  of  Bo.  El.  R.  C.  .  36 

reference  to  location  of  new  tunnel  and  subway 49 

Deerfield,  westerly  terminal  of  R.   S.  may  be  at  or  near  junction 
of,    with    Commonwealth    avenue.    Beacon    and 

Brookline  avenue    65,  77 

Dudley,  from  Pleasant,  to,  strip  of  land  for  elevated  railway  shall 

be  between  Tremont  and  Washington 29 

from,  to  Franklin  Park,  strip  of  land  shall  be  between  Warren, 

and  Blue  Hill  avenue 29 

Eliot,  streets  near,  may  be  discontinued 24 

Hanover,  four-track  subway  may  pass  under 24 

amended    30 

Haverhill  and     Canal,  land  between,  may  be  transferred  to  City.  33 
and   Canal   and   Causeway,    and   Haymarket   square,   B.    T.    C. 

may  take  property  bounded  by 26 

part  of,  may  be  taken  to  widen,  and  Canal 31 

Travers,  between,  and  Canal,  discontinuance  of 24,  41 

Mott,    present   elevated   structure   on   or   near,   may  be   connected 

with  new  tunnel 53 

North  Russell,  may  be  point  of  beginning  of  Cambridge-street  sub- 
way      37 

Park,  two-track  subway  may  pass  under 25 

amended    30 

and  Boylston,  limitation  as  to  disturbing  surface  of  Tremont, 

between 25 

amended    31 

construction  of  subway  from,   to   South  Station  to  be  investi- 
gated by  Jt.  Bd 90,  92 

Pleasant,  and  Tremont,  subway  shall  begin  at  junction  of 14 

to  Dudley,  strip  of  land  for  elevated  railway  shall  be  between 

Tremont  and  Washington 29 

Raleigh,   westerly  terminal  of  R.    S.   may  begin  near  intersection 

of,  with  Beacon 77 

Shawmut  avenue,  four-track  subway  to  begin  at  or  near  junction 

with  Tremont    24 

amended    30 

and  Tremont,  strip  of  land  from,  to  Franklin  Park  may  be  taken  29 

Staniford,  two-track  subway  may  pass  under 25 

amended    30 

State,  reference  to  location  of  new"  tunnel  and  subway 49 
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Temple,   two-track  subway  may  pass  under 25 

amended    30 

Travers,  certain  portions  may  be  discontinued 24 

shall  be  discontinued 41 

Tremont,  subway  shall  extend  through 14 

four-track  subway  under  certain  portions  of 24 

amended    30 

and  Boylston,  point  of  junction  of  two  and  four-track  subways  25 

amended    30 

and   Park,   junction   of  four-track  subway   and  two-track  sub- 
way under  Beacon  Hill 25 

limitation   as   to   disturbing   surface   of,   between   certain   points  25 

amended    31 

between,  and  Park  square,  surface  tracks  shall  be  removed  from 

Boylston 27 

between  Boylston,   and  Scollay  square,  surface  tracks  shall  be 

removed  from    27 

and  Shawmut  avenue,  strip  of  land  from,  to  Franklin  Park  may 

be  taken  for  elevated  railway 29 

strip  shall  be  between,  and  Washington,  from  Pleasant,  to 

Dudley 29 

R.   S.  may  have  connections  under    65 

Warren,  and  Blue  Hill  avenue,  strip  of  land  for  elevated  railway 
from  Dudley,  to  Franklin  Park  shall  be  be- 
tween    29 

Washington,  four-track  subway  under  certain  portions  of 24 

amended    30 

present  elevated  structure  on  or  near,  may  be  connected  with 

new  tunnel  53 

and  Tremont,  strip  of  land  for  elevated  railway  shall  be  between, 

from  Pleasant,   to  Dudley 29 

and  Broadway,  new  tunnel  and  subway  to  begin  at  or  near.  .  49 
between   Broadway   and   Adams   square,    certain   surface   tracks 

may  be  removed  from 54 

exception 54 

north  of  junction  of  Adams  square,  B.  T.  C.  may  locate  new  tun- 
nel and  subway  in  57 

amended    59 

enlargements  of  subway  or  branch  structures  may  be  built 

in    - 59 

STRUCTURES 

Certain,  included  in  appurtenances 49,  65,  78,  79 

underground  may  be  ordered  removed  or  relocated 51,  69,  84 

Bo.  El.  R.  C.  may  build  new  elevated 53 

may  discontinue  certain 53 

Surface,  stability  of,  danger  to,  by  construction  of  new  subways.  .  59 
Above   Charles  River  Basin  Embankment  not  to  obstruct  view. .  66 
No  compensation  to  be  paid  for  construction  of  R.  S.,  within  cer- 
tain limits    78 

No  permanent,  for  B.  &  E.  tunnel  to  be  erected  in  certain  prop- 
erty      81 
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STRUCTURES,  continued.        '                                    .  Page 
Not  necessary  for  operation  of  B.   &  E.   tunnel  not  to  be  placed 

therein 87 

STUDIES 

Jt.  Bd.  to  make,  for  subway  from  Park  street  to  South  Station..  90 
SUBMISSION 

Of  act  of  1902  to  voters  at  municipal  election  provided  for 56 

SUBWAY 

Board  of,  Commissioners,  how  appointed 14 

Architectural   features   of 15 

Engineers  may  be  employed  for 15 

Loan  for,  hpw  issued 15 

rapid  transit,  how  issued 28 

Subway  Commission  may  compel  use  of 15 

Pipes,  wires  and  conduits  may  be  placed  in 16 

and  sewers  in  line  of,  how  cared  for 16 

Streets  over,  how  resurfaced  and  lepaved 16 

For  four  tracks  may  be  constructed 24 

amended .  30 

For  two  tracks,  may  be  constructed 25 

amended    30 

may  pass  under  Beacon  HiU 25 

amended    30 

Location  plan  to  be  filed  before  construction  is  begun 25 

how  altered    25 

No  restrictions  as  to,  within  certain  limits 2o 

amended    31 

During   construction   of,   streets   to   be  kept   open   for   traffic  be- 
tween certain  hours 25 

Entrances  to,  for  different  railways 25 

Locations  for  two  tracks  in,  may  be  granted 27 

amended    31 

Tracks  above,  or  near  entrance  to,  may  be  ordered  removed 27 

Contract  for  use  of,  how  made 27 

amended    3 1 ,  32 

Poles    and    certain    underground   structures   may   be    ordered    tem- 
porarily removed  or  relocated 28 

Various  underground  structures  may  be  placed  in 28 

Wires  may  be  placed  in,  under  certain  conditions 28 

Ventilation  of,  may  be  provided 31 

May  be  equipped  by  B.  T.   C 31 

Interest,  portion  of,  on  rapid  transit  loan,  to  be  charged  to  con- 
struction of 32 

Under  Cambridge  street,  etc.,  to  be  constructed  at  request  of  Bo. 

El.  R.  C 36 

agreement  for  sole  use  of,  shall  be  made  by  Bo.  El.  R.  C...  37 

loan  for,  how  provided 46 

may  be  connected  with  E.  B.  Tunnel  and  any  other  subways.  .  48 

to  be  property  of  City 56 

May  be  used  by  Bo.   El.  R.   C,  under  certain  conditions 41 

Alterations  in,  shall  be  made  at  request  of  Bo.  El.  R.  C 41 
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Alterations  in,  continued. 

cost  of,  how  paid 41 

loan  for,  how  provided 46 

Elevated  cars  shall  be  removed  from 53 

alterations  after,  to  be  made  by  B.  T.   C 53 

cost  of 53 

To  be  property  of  City 56 

System  in  City,  development  of,  etc.,  to  be  inquired  into  by  B.  T.  C.  59 

For  transfer  of  freight  to  be  considered  by  B.   T.   C 63 

Jt.    Bd.    to   investigate   advisability   of,   to  South  Station 90,92 

of  extension  of,  lease  in  advance  of  expiration 92 

of  constructing  additional,  in  City 74 

of  authorizing  B.  &  E.  to  construct,  in  City 75 

petitions  in  relation  to,  in  City   (West  end  loop) 90 

of  constructing,  to  Dorchester  and  South  Boston 90,  92 

See  also  New  Subway. 
See  also  Riverbank  Subway. 
SUBWAY  COMMISSION 
See  Commission. 

SUITS 

Limit  of  time  for  filing,  in  damage  cases 27,  51,  68,  81,  83 

For  damages  to  persons  or  property  resulting  from  operation,  use, 

etc.,  of  B.   &  E.  tunnel,  how  defended 87 

SUPERIOR  COURT  .  ■  ; 

See  Court. 
SUPERVISION 

B.  T.  C.  to  have,  over  work  on  B.  &  E.  tunnel 85 

SUPREME  COURT 

See  Court. 
SURETIES 

On  bond  to  assent  in  writing  to  alterations  of  contracts 50,  67 

SURFACE 

Upon  or  below,  lands  or  rights  of  way  may  be  taken 14,  26,  50 

authority  of  B.   T.   C.   in  making  takings,  increased 64 

On,  lands  or  rights  may  be  taken  for  R.  S 67 

Cars,  alterations  to  restore  subway  to  use  of 53 

Structures,    danger   to   stability   of,   to  be  inquired  into 59 

SURFACE  TRACKS 

See  Tracks. 

SURVEYOR,  CITY 

Location  plans  of  subway  to  be  filed  with 25 

how  altered    25 

SURVEYS 

Lands  may  be  entered  upon  for 27,  49,  66,  80 

Preliminary,  'to   be   made   by   B.    T.    C 49,  66,  80 

by  B.  &  E 80 

expenses  of,  how  paid 49,  66,  81 

SWITCHES 

Included  in  appurtenances 79 
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SYSTEM  P^e^ 

Subway,   of  City,   development  of,   etc,,  to  be  inquired  into 59 

TAKINGS 

Subway  Commission,  authority  for,  by 14 

fee  of 15 

description  of 14 

damages  for.  City  liable  for  ....  _. 15 

how  filed '. 14 

B.  T.  C,  authority  for,  by 26,  37,  50,  51,  62,  67 

fee  of 27,  51,  64,  68 

description  of 26,  50,  67 

damages  for,  how  ascertained 27.  37  51  68 

amended    30 

how  fixed 26,  64,  67 

previous  takings  by  eminent  domain  not  to  prevent 26 

how  filed 26,  51,  64,  67 

loan  for,  how  issued 28, 46 

owners  to  be  notified 51,  64,  68 

want  of  notice  not  to  affect  validity  of 51,  64,  68 

authority  of,  increased 64 

B.  &  E,,  authority  for,  by 81 

how  fixed    82 

payment  for,  how  provided  for •    82 

fee  of 83 

how  filed ■ 82 

description  of 82 

owners  to  be  notified 83 

want  of  notice  not  to  affect  vaHdity  of 83 

previous  takings  by  eminent  domain  not  to  prevent 82 

and  B.  T.  C.  to  agree  as  to  amount  of  damages  by 83 

TAX 

Compensation,  part   of,    paid  by  Bo.   El.   R.   C.   may  be  used  for 

E.  B.  Tunnel  loan  requirements 45 

B.  &  E.  to  pay,  to  City  upon  portion  of  tunnel  in  City 88 

when  paid,  and  how  computed 88 

TEAMING 

Traffic,  congestion  and  delay  of,  in  City  to  be  investigated 63 

TEMPLE  STREET 

See  Streets. 
TERM 

Of  contract  for  use  of  subway,  reduced 32 

Of  B.  T.  C.  extended 47,  55,  56,  60,  73 

of  appointments  under    55 

Of  contract  for  use  of  new  tunnel  and  subway 52 

of  C.  C 63 

of  R.  S ™ 

of  B.  &  E.  tunnel  by  Company 83 

Of  New  Tunnel  and  Subway  loan 55 

TERMINATION 

Upon,  of  use,  Company  to  restore  B.  &  E.  tunnel  to  City 86 
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City  shall  have  right  of,  of  use  of  B.  &  E.  tunnel  by  Company  in 

certain  cases 89 

Upon,   of  B.  T.   C,  certain  officials  to  carry  on  work 55,72 

TERMINUS 

Northern,  of  new  tunnel  and  subway,  where  located 49 

Westerly,  of  R.  S.,  location  of 65 

may  be  relocated 77 

TIME 

Limit  of,  for  execution  of  contract  for  use  of  new  tunnel  and  sub- 
way      52 

for  filing  suits  in  damage  cases 27,  51,  68,  81,  83 

Of  beginning  of  use  of  new  tunnel  or  subway 52 

allowance  of,  for  equipment  before 52 

of  R.  S 70 

allowance  of,  for  equipment  before 70 

of  construction  of  R.  S. ,  how  determined 72 

of  B.  &  E.  tunnel 89 

limit  of,  for  construction  and  equipment 89 

TOLLS 

.  To  be  paid  by  passengers  through  E.  B.  Tunnel 45 

amount  of,  may  be  reduced ; .  .  45 

To  be  collected  by  Bo.  El.  R.  C 45 

For  use  of  new  tunnel  or  subway,  etc. ,  how  used 55 

From  subways  and  tunnels  to  be  property  of  City 56 

proviso 56 

TRACKS 

Locations  for  two,  in  subways  and  tunnels  may  be  granted 27 

amended    31 

Subway  for  four,  may  be  constructed 24 

amended    , 30 

for  two,  may  be  constructed 25 

amended    30 

Surface,  certain,  removal  of 27 

after  completion  of  new  subway 54 

exception 54 

locations  for,  to  connect  with  R.  S.  shall  be  granted 77 

May  be  ordered  removed  or  relocated 28,  51,  69,  84 

New  tunnel  for  two,  for  elevated  service,  and  new  subway  for  two, 

for  surface  service,  provided  for 49 

four  may  be  constructed  together 49 

Of  any  existing  railroad  or  railway  not  to  be  obstructed  by  prehm- 

inary  work  on  B.  &  E.  tunnel 80 

TRAFFIC 

Stre,  '■s  to  be  kept  open  for,  between  certain  hours  during  construc- 
tion  25,  50,  67,  85 

pul  lie  holidays  excepted 50,  67,  85 

Conges,  ti en   and   delay  of  teaming,  in  City  to  be  investigated  by 

B.  T.  C 63 

TRAINS 

Contract  for  running  of    m  new  tunnel  and  subway  to  be  made.  .  .  52 
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TRAINS,  continued.  Page 

May  be  operated  by  Bo.  El.  R.  C.  on  new  elevated  structures....  53 
Elevated,  shall  be  removed  from  suljway  upon  completion  of  new 

tunnel    53 

Electric  railroad,  of  cars  may  be  run  in  B.  &  E.  tunnel 79 

TRAVERS  STREET 

See  Street. 
TREASURER,  CITY 

Subway  loan,  how  issued 15 

Rapid  transit  loan,  how  issued 28,  57,  58 

to  determine  rate  of  interest  on 28,  57,  58 

how  shall  dispose  of  rental  for  use  of  subway 29 

To  issue  loan  for  alterations  and  E.  B.  Tunnel 46 

additional  loan  for  E.  B.  Tunnel 57,  58 

for  land  transferred  to  City '  34 

New  Tunnel  and  subway  loan,  how  issued 55 

to  determine  rate  of  interest  on 55 

and  Mayor  to  determine  term  of 55 

How  shall  dispose  of  rental  for  new  tunnel  and  subway 55 

With  Mayor  and  City  Engineer  to  carry  on  work  after  expiration 

of  term  of  B.  T.  C 55,  72 

R.  S.  loan,  how  issued 71 

to  determine  rate  of  interest  on 72 

and  Mayor  to  determine  term  of 72 

B.  &  E.  to  deposit  special  fund  with    80 

to  pay  certain  expenses  and  salaries  from 80,  81 

to  return  any  balance  to  B.  &  E 80 

To  approve  trust  company  to  hold  B.   &   E.   special  fund 82 

TREES 

Injury  to,  by  construction  of  C.   C.   to  be  avoided 62 

by  construction  of  R.  S 65 

TREMONT  STREET 

See  Streets. 
TREMONT-STREET  MALL 

See  Common. 
TRUST  COMPANY 

Special  fund  to  be  deposited  with,  by  B.  &  E 82 

to  return  any  balance  to  B,  &  E.  after  settlement  of  aU  claims  82 
TUBES 

May  be  placed  in  B.  &  E.  tunnel  by  permission  of  Company 87 

TUNNEL 

Certain  tracks  above  or  near  entrance  to,  may  be  ordered  removed  27 

Locations  for  two  tracks  in,  may  be  granted 27 

amended 31 

Jt.    Bd.      to   investigate   advisabihty   of   constructing   additional.  .  .  74 

of  authorizing  B.   &  E.   to  construct,  in  City „ 75 

See  also  E.  B.  Tunnel. 
See  also  New  Tunnel. 

See  also  Boston  &  Eastern  Electric  Railroad  Company. 
TURNOUTS 

Included  in  appurtenances 79 
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Of  new  tunnel  and  subway,  time  of  beginning  of 52 

if  contract  for,  is  executed,  referendum  provided  on  act  of  1902       56 
And  control  of  new  subway,  if  acquired  by  Bo.   El.   R.   C,  to  be 

subject  to  rights  of  W.  E.  S.  R. .  .  . 54 

Of  R.  S.     contract  for,  to  be  made  by  B.  T.  C.  with  Bo.  El.  R.  C.       70 

time  of  beginning  of 70 

Bo.  El.  R.  C.  subject  to  general  and  special  laws  in  respect  to;       70 
and  control,  if  acquired  by  Bo.  El.  R.  C. ,  to  be  subject  to  rights 

of  W.  E.  S.  R.  under  lease  to  Bo.  El.  R.  C .  .  .       70 

And  construction  of  subways  to  be  investigated  by  Jt.  Bd 90 

B.  &  E.  tunnel  to  be  deeded  to  City  before  opening  for 83 

Company  to  have  exclusive,  of,  for  forty  years 83 

of,  by  other  companies  to  be  approved  by  R.  R.   Com 86 

public,  of,  when  to  begin 88 

by   Company   may   be   terminated    by    City   under   certain  cir- 
cumstances           89 

VACANCY 

In  B.  T.  C,  how  filled 24,  60,  73 

VALIDITY 

Of  takings  by  B.  T.  C.  not  affected  by  want  of  notice  to  owners  51,  64,  68 

by  B.  &  E 83 

VALUATION 

Of  lands  or  property  not  needed  and  not  sold,  how  determined.  .61,  68 

how  reckoned  as  to  cost  of  new  tunnel  and  subway 51 

Of  portion  of  B.  &  E.   tunnel  in  City,  for  taxation  purposes    ....        88 
Of  property  of  B.  &  E.  in  tunnel,  how  determined,  if  taken  by  City       89 
VENTILATION 

Of  subway  may  be  provided  above  surface  of  Common 31 

Artificial,  in  B.  &  E.  tunnel  to  be  supplied  by  Company,  if  neces- 
sary            86 

VIOLATION 

Of  provisions  of  act  of  1902,  how  prevented 56 

of  1910 88 

VOTERS 

Acceptance  of  act  of  1902  by,  before  construction  of  new  tunnel  .  .        52 

provisions  for  referendum 56 

Duration  of  extended  term  of  B.  T.  C.  if  act  of  1902  not  accepted  by       55 
WARREN  BRIDGE 

See  Bridges. 
WARREN  STREET 

See  Streets. 
WASHINGTON  STREET 

See  Streets. 
WASHINGTON-STREET  TUNNEL 

See  Ne's^  Tunnel. 
WATER 

Pipes  not  to  be  placed  in  B.   &  E.  tunnel • 87 

WATER-TIGHT 

Construction  of  C.  C,  within  certain  limits,  to  be 62 

of  R.  S 65 
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Public,  may  be  used  by  B.  T.  C 26,  50,  67,  78 

by  B.  &  E 81 

duration    of   locations  granted  upon  or  over,  for   new  elevated 

structures    53 

to  be  kept  open  for  traffic  between  certain  hours,  during  con- 
struction      85 

B.  &  E.  to  comply  with  orders  of  B.  T.  C.  in  relation  to  obstruc- 
tion, etc.,  of 85 

WEST  END  LOOP 

Jt.  Bd.  to  make  investigation  relative  to 90 

WEST  END  STREET  RAILWAY  COMPANY 

Use  and  control  of  new  subway,  if  acquired  by  Bo.  El.  R.  C,  to  be 

subject  to  rights  of 54 

of  R.  S 70 

Jt.  Bd.  to  investigate  consoHdation  of  Bo.  El.  R.  C.  with 74,  92 

of  exchange  of  stocks  of  Bo.  El.  R.  C.  and 74,  92 

of  distribution  of  assets  of,  among  stockholders 74 

B.   T.   C.   may  grant,  locations  for  surface  tracks,   etc.,   to  connect 

with  R.  S  77 

WESTERLY  TERMINAL 

Of  R.  S.,  location  of    65 

provision  for  relocation  of    77 

WIDTH 

Limit  of,  of  approaches  to  Charlestown  and  Warren  bridges .....  26 

of  draws  in  Charlestown  and  reconstructed  Warren  bridges ...  26 

to  be  approved  by  Harbor  and  Land  Commissioners 26 

WIRES 

May  be  placed  in  subway 16 

compensation  for 16 

in  B.  &  E.  tunnel 87 

May  be  removed  or  relocated 28,  51,  69,  84 

Electric,   B.   T.   C.   may  grant  locations  for,   in  or  adjoining  sub- 
ways    28 

compensation  for 28 

current   in,   may   be   shut   off,   under   certain   circumstances.  ..  .69,  85 

For  operation  of  certain  surface  tracks  to  be  removed 54 

Certain,    may    be    maintained    in    connection    with    new   locations 

granted  for  surface  tracks  to  connect  with  R.  S  78 
WORK 

Preliminary,   under  act  of   1902,  expense  of 56 
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